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ART. I1.—REMARKS UPON THE LAW OF BAILMENT. 


BatMenr is an important branch of the law, and is daily be- 
coming more so in consequence of the increase of our internal 
trade. It is desirable, therefore, that the law respecting it 
should be settled. For this purpose its foundations must be 
fixed on true principles—principles consistent with those 
which obtain in other departments of the law. In any depart- 
ment of the law, if in sustaining a position it be necessary to 
introduce a new principle unknown to any other branch, or to 
overturn an old one pervading all others, it may safely be as- 
serted that, either the position is false, or the foundation on 
which it is attempted to rest it, not the true one. Established 
principles of the Common Law are in more danger of being 
disturbed in this subject of bailment, than in perhaps any 
other. Derived to us principally from the civil law, our jurists, 
in their investigations of it, naturally resort to that system. 
The results there found being confessedly equitable and just, 
writers transfer those results to our system, and they are found 
to harmonize with it as well as with the civil law. When an 
inquiry is made into the principles on which they rest, recourse 
is naturally had to the same source from which the results 


were drawn; and when any principle thence deduced is 
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found to be at variance with a principle of the common law 
pervading its other branches, the most ready solution of the dif- 
ficulty is to suppose that the common law principle does not be- 
long to, or must yield in, this department. A more extended 
view of the common Jaw would shew that the same just results 
are reached by it; but that in it they sometimes are deductions 
from a distinct class of principles ; and that principles establish- 
ed in other branches of the law remain so in this whenever 
they happen to affect it. 

The subject of bailment being in a high degree important, 
various, in some degree unsettled, and affording scope for learn- 
ing and thought, it is a matter of some surprise that so few at- 
tempts have been made to systematize and digest it in a regular 
treatise. In England, to this day, the only one is that of Sir 
William Jones. The high character of its author for extensive 
research and acquirements in classical and oriental literaiure, 
gave to his book a higher reputation than, as a commentary on 
a common law subject, it deserved. It has always been cited 
with respect in Westminster Hall, and quoted as authority by 
writers on the subject. One of its editors, a barrister of Lin- 
coln’s-Inn, declares “ that the learning of Lord Coke could not 
have supplied sounder law,” and Chief Justice Parker, of Mas- 
sachusetts, characterizes the “ Essay” as “a profound and bril- 
liant treatise in which, with a wonderful mixture of learned re- 
search and classical illustration, the author has analyzed the 
complicated contract of bailment, and applied the principles of 
moral philosophy, the doctrines of the civil law, and the usages 
of all nations, ancient and modern, to this diversified subject, so 
as to leave little room for speculation except as to the applica- 
tion of his rules to particular cases as they arise.””’ As an ex- 
plication of the principles of moral philosophy, the doctrines of 
the civil law, and the usages of nations, the eulogy may be 
just; but as an Essay on a branch of common law, and a sys- 
tem of common law “ rules,” it cannot be so highly praised. 
Chancellor Kent gives a more correct character of the work in 
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his opinion delivered in Thorn v. Deas,’ in which, after shew- 
ing conclusively the inaccuracy of a favorite doctrine of Sir 
William’s, he says, “The doctrine on this subject in the Essay 
on Bailments is true in reference to the civil law, but is totally 
unfounded in reference to the “inglish law; and to those who 
have attentively examined the head of Mandates, I hazard no- 
thing in asserting that that part of the work is loosely written ; 
it does not discriminate well between the cases; it is not very 
profound in research, and is destitute of true legal precision.” 
What the Chancellor says of that part of the Essay, which 
treats of Mandates, might have been extended, in a degree at 
least, to other parts of it. In the United States, the subject 
has been more fully and more carefully examined. Chancellor 
Kent, in his Commentartes, has given a digest of this branch 
of the law, better methodized, much plainer, and much more 
correct than the more extended Essay of Sir William Jones ; 
and Mr. Justice Story, as Dane professor of law in Harvard Uni- 
versity, has given a full explication of the subject ; evincing at 
least the research and learning of the distinguished oriental 
scholar, and much more acquaintance with, and regard for, the 
common law. ‘The author of the Essay, better versed in the 
Roman than in the English law, appears to prefer the princi- 
ples of the former to those of the latter where they are not 
identical. And our distinguished writers above mentioned, 
whose familiar acquaintance with the civil law, caused them to 
borrow its excellence and to reverence its equity, and whose re- 
fined taste and classical erudition enamored them of its writers, 
have been led further than they probably were aware of, into a 
recognition if not adoption of some of its principles variant from 
those of the common law. Correcting many of the errors 
of Sir William Jones, they have in some cases admitted princi- 
ples and positions from which arise difficulties which they did 
not perceive, or have not sufficiently explained. Dealing with 
a civil law subject and with the authorities of civilians, their 
minds seem to have been drawn off from sufficiently consider- 
ing the forms of actions applicable to the different cases arising 
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under the law of bailment, and the different allegations which 
the deductions in those cases must set forth. And yet no one 
will more readily acknowledge the truth of the maxim laid 
down by Chief Justice Gibson,’ that “ the forms of the law are 
the indices and conservatories of its principles ;” and we all 
know that pleading is the test of the law; and that a false prin- 
ciple is frequently exposed by the inability to set forth under it 
cases in the manner which good pleading requires ; and that af- 
ler escaping every other scrutiny, it is detected by that of a 
demurrer. 

The following detached remarks are intended to draw the 
attention of the profession to the consideration of some of the 
principles and positions of different writers on this subject. 


I. Derinition or BartMent. 


Sir William Jones defines bailment to be “a delivery of 
goods in trust, on a contract expressed or implied, that the trust 
shall be duly executed, and the goods redelivered, as soon as 
the time or use for which they were bailed shall have elapsed 
or be performed.’ Blackstone calls it “a delivery of goods 
in trust upon a contract expressed or implied that the trust 
shall be faithfully executed on the part of the bailee.”* Chan- 
cellor Kent defines it “a delivery of goods in trust upon a con- 
tract express or implied, that the trust shall be duly executed 
and the goods restored by the bailee as soon as the purposes of 
the bailment shall be answered.”* Mr. Justice Story consid- 
ers neither of these definitions to be strictly correct, and gives 
his own thus: “ A delivery of a thing in trust for some special 
purpose, and upon a contract expressed or implied, to conform 
to the object or purpose of the trust.’’* If these remarks shall 
be extended to a full examination of all the parts of these defi- 
nitions, it will probably be found that the last, being the least 
ininute, is the most correct. My present object, however, is to 
shew that in a point involving an important principle, viz. that 


1 Fritz v. Thomas, 1] Whart. Rep. 71. 
2 Jones on Bailm. 117. 42 Kent's Com. 558. 
* 2 Black. Com. 452. 5 Story on Bailm. § 2. 
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by which it is called a contract, they are all incorrect. I[ do 
not mean to say that in no case is bailment a contract; but 
that in some of its most important divisions, it is not. I 
am aware how difficult, nay, how impossible in some cases, 
owing to the imperfection of language, it is to give a perfect 
definition of law terms; and if they who use the word “ con- 
tract” in their definitions, had shown in their dissertations that 
they do not inean to use it in its strict technical sense, it would 
be but a hypercritical logomachy to say much about it. But 
by all the above writers, and by none more explicitly than by 
Mr. Justice Story, has its correctness on this point been assum- 
ed; and all the relations between the bailor and bailee, in all 
the species of bailment, rested on contract. Nay more, the 
term is used by courts and judges generally when speaking of 
bailment, without distinction of its several species. And yet it 
will not be difficult to show that in some of the species, con- 
tract does not subsist; and that the rights of the bailor, and 
his remedy for a violation of them, have been rested on a wrong 
ground. Unless this can be shewn, an anomaly exists in this 
branch of the law; an important principle is here disregarded, the 
effect of which cannot but be mischievously felt in other branches; 
and well established distinctions in the forms of actions, and the 
foundations of legal liabilities overturned. ‘The adoption of 
this principle extends the responsibility of certain bailees be- 
yond the just limit, and in this respect substitutes the civil for 
the common law. Mr. Justice Story has gone more fully than 
any other writer into an examination of the reasons on which 
this assumption has been made, and has exhibited those reasons 
in the strongest light of which they were capable. His courtesy 
will therefore excuse me when in combating the positions and 
principles to which I object, I do, for the purpose of being 
well understood, generally quote the text of his Commen- 
taries. 

A contract, at the common law, is “ an agreement upon 
sufficient consideration, to do or not to do a particular thing.””* 





12 Black. Com. 446. 
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A consideration is of the essence of a contract ; without it, none 
can subsist, nor can any action be sustained for an alleged vio- 
Jation of one. It is a maxim Ev nudo pacto non oritur actio ; 
and whatever it may mean in the civil law, a nude pact means 
in our law, one without a consideration. Now in two species of 
bailment, no consideration is paid to the bailee for the obliga- 
tion he assumes. It is an essential property of them, that none 
should be paid. ‘They are required to be gratuitous or they 
change their character and become of another species. ‘ A 
DEPOsIT is “a naked bailment of goods to be kept for the bail- 
or, without recompense,” &c. Story, § 4, again “ $ 7, the cus- 
tody must be gratuitous.” A manpare is “a bailment of goods 
without reward to be carried from place to place,” &c. Story, 
§ 5. “ Mandate is when one undertakes, without recompense, 
to do some act for another in respect to the thing bailed.” 2 
Kent’s Com. 568, adopted by Story, $ 137. Again in § 153, 
Mr. Justice Story says, “ Secondly, the contract must be gratui- 
tous ; and this is of the very essence of the contract ; for if any 
consideration is to be paid, it passes into another contract, that is 
to say, the contract of hire. Mandatum nisi gratuitum, nullum 
est.” Here then in the two species of Deposit and Mandate, 
the bailment is for the ease, benefit, or convenience of the bail- 
or, without any benefit to the bailee, and without any recom- 
pense or consideration. Does any contract arise? The 
above writers hold that there does. If so, it is confessedly 
without consideration. It is a nude pact. ‘There is neither 
damage or loss to the bailor, nor benefit to the bailee. The ben- 
efit in both cases is to the bailor; the burthen or inconvenience 
on the bailee. If there be a contract, it is the only instance in 
the law in which a contract can be raised or subsist without a 
consideration. Is this then an exception to the otherwise uni- 
versal rule requiring a consideration? None of the books, when 
stating the principle, state any exception; and this so frequent- 
ly occurring, ought to have been stated if it be an exception. 
Without attempting to establish the doctrine by citing every 
treatise, commentary, digest, and book of reports which treats 
of contracts, I may simply refer to the great case of Hughes’ 
exor. v. Hughes’ admr. reported in a note in 7 T. R. 350; and 
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to this case simply because being in the House of Lords it is of 
controlling authority, and because the opinion delivered was 
given as the unanimous opinion of all the judges. The princi- 
ple requiring a consideration to make a binding contract was 
recognised in its fullest extent without any exception. ‘The 
case itself was a strong one. ‘The debt claimed by the plain- 
tiff was a just and acknowledged debt ; the defendant owed it 
and was bound to pay it as administratrix: she had promised, 
in her personal character to pay it; but for her assuming this 
new responsibility there was no consideration ; and therefore, 
though it was after verdict, the promise was held not binding. 
The case is the stronger by shewing how astute the law is, and 
how far it will go, to support a just claim : for it is declared that 
if the promise upon which the suit was brought had been one 
which the law required to be in writing in order to be binding, 
the court would, after verdict, have inferred that it was in writ- 
ing, though not so laid in the declaration, nor so proved. But 
with respect to a consideration, so essential, so really requisite 
is it, that it cannot be inferred even after verdict, but must be 
set out in the declaration, and must of course be proved. | feel 
as if an apology were due for urging arguments and citing au- 
thorities to prove what, in the language of a learned judge may 
be called horn-book law ; for that every contract must have a 
consideration seems to be such. But when distinguished law- 
yers are establishing important legal relations, and resting ex- 
tensive legal liabilities upon the ground of gratuitous contract, 
it seems proper to resort to even first principles to shew that 
such contracts cannot subsist. 

I infer from what has been above stated, that neither in the 
case of Deposit nor in that of Mandate, is any contract formed. 
But pursuing the subject further, what is the contract which is 
supposed to be formed. First, in regard to Mandates. 

Manpate. I deliver a bale of goods to A to carry gratui- 
tously for me from Philadelphia to New York and he prom- 
ises to carry it. What is the contract on his part, if there be 
one, and what the obligation on him by virtue of it?) Common 
sense would say, it is that he should do what he promised to 
do, viz. carry the bale. But there is not one of the writers on 
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Bailment (except Sir Wm. Jones, whose opinion is now univer- 
sally admitted to be wrong,) who alleges that that contract is 
formed between us, or that that obligation rests on A, the bailee. 
They admit, what is too well settled to be disputed, that that 
agreement is void for want of a consideration: in other words, 
that in legal estimation there is no such contract ; that A is not 
bound to take a single step in the matter; and that no action 
lies against him for entirely omitting it, though I, relying on his 
promise, am prevented thereby from having it carried by another 
and suffer great loss fiom the omission. See Story on Bailm. 
$$ 164 to 169 inc. If then there be no contract on the part 
of the mandatory to do that which he promised to do, what is 
the contract that is raised on his promise? The allegation is 
that though there is no contract to stir in the matter at all, yet 
if the mandatory does attempt to perform his engagement; if 
he enter upon the execution of the trust, his promise then be- 
comes a contract to do it with due care, or rather that he will 
not do it with such gross negligence, as to injure the thing 
bailed, and thus damnify the bailor. See Kent’s Com. Sec. 
40. div. II. of Mandatum. Story on Bail. § 164, et seq. It 
is true the above cited authors do not say in terms, that such 
is the contract ; but they do say that such is the obligation on 
the mandatory, and they do rest that obligation on the ground 
of contract. See particularly Story, § 170. The contract, 
then, is not for the doing of the thing, but only as to the 
manner of doing it. It might be a sufficient answer to this 
to ask why, if the contract to do the thing, be void for want 
of a consideration, the contract as to the manner of doing 
it is not equally void for the same reason. But further, 
from words importing an engagement to do a thing, without a 
syllable as to the manner of doing it, can you, at the same time 
that you say no legal contract is formed to do any thing, ex- 
tract or deduce a contract as to the manner of doing it? The 
manner of doing a thing is but an accident or circumstance re- 
lating to the subject; and though the accident may subsist in 
thought without the subject, it is difficult to conceive by what 
legal legerdemain the one can be so metamorphosed into the 
other, as that terms applying only to the former, shall be found 
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practically to mean the latter. It is alleged that the law 
makes a difference between nonfeasance and misfeasance ; and 
the reasoning seems to be that though in terms the engage- 
ment is for feasance, but having no consideration it is void 
as a contract for feasance, yet it is good as a contract against 
misfeasance, though equally without consideration in that 
point of view. How it becomes so, it is very difficult to 
perceive. Mr. Justice Story is fully aware of the inconsis- 
tency and of the difficulty it introduces. He points out the 
distinction between nonfeasance and misfeasance in a manda- 
tory ; refutes the position of Sir William Jones, that an action 
lay for nonfeasance, but seems dissatisfied that the law is so; 
asserts that “ there is an artificial refinement in the distinction 
between nonfeasance and misfeasance which seems to be a 
little unphilosophical, and not quite agreeable to the dictates 
of common sense,” $ 167, and thinks that “ perhaps it would 
have been better, if the distinction alluded to had never been 
recognised ; and the broad principle of the Roman code, to 
give a remedy in cases of special damage, had been univer- 
sally proclaimed.” 

It is with deference, but with confidence, that I dissent 
from the learned Professor. ‘The distinction between nonfea- 
sance and misfeasance, as will be presently seen, is founded 
in good sense and perfect justice ; and it is only because the 
writer has rested it on a wrong foundation that the difficulty 
and apparent inconsistency exists. ‘The broad principle of 
the Roman code” could not be adopted into the common law 
without breaking down a principle in that law of universal 
application, without which, in the opinion of the distinguished 
jurist himself, “ judicial tribunals would be overwhelmed with 
litigation, or become scenes of the sharpest conflict upon ques- 
tions of casuistry and conscience.” ¢ 169. Such an effect 
ought not to be induced without great necessity, and for the 
essential purposes of justice ; and we may reasonably question 
the correctness of a theory, which, to preserve its consistency, 
requires such a sacrifice. If the common law authorities on 
the subject be fully examined; if we consider the nature of 
the action and the form of the action brought for an injury 
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to the thing bailed, the difficulty is at once removed. It is 
seen, to be sure, that in pursuance of a most useful practical 
principle, no action lies against the mandatory for nonfeasance, 
(there being in legal contemplation, no contract to do); and 
it is further seen, that if the mandatory does undertake or 
begin the execution of his trust, and does it so negligently 
as to injure the thing bailed, an action does lie against him 
for this misfeasance. But this right of action is not by virtue 
of his contract, for no contract exists after he begins to do, 
more than before. It rests on the broad principles of general 
justice. It is founded on the tort; it arises, not ex contractu, 
nor even quasi ex contractu, but ex delicto. It would lie 
equally if the injury were done to the thing bailed, while 
in the hands of the mandatory, even before he begins to exe- 
cute the trust; though generally this cannot practically be, 
as the injury usually occurs in the execution. ‘This simple 
explanation removes all difficulty. ‘Though the engagement 
to carry, as it is without consideration, forms no contract ; 
still the bailee has no right to injure my property. He is 
carrying the thing with my consent, though not under any 
contract. But my consent to carry, does not authorize him 
to commit a wrong ; and, if he do commit one, he is liable to 
an action on the case, not on his assumpsit, but for the tort. 
The form of the action is not assumpsit, but case ;' the plea 
is not non assumpsit, but not guilty. In this view of the 
matter there is no inconsistency ; no principle is violated ; 
every thing is congruous. The bailor’s want of right to sue 
for nonfeasance, is entirely consistent with his right to sue for 
misfeasance. Assumpsit cannot be for misfeasance as such. 
If you sue for misfeasance, your action is grounded on fort, 
not on contract. It arises ex delicto, not ex contractu. If 
there be a binding contract to do, and misfeasance in the exe- 
cution of it, you may, generally speaking, bring assumpsit ; 
but then the gi st of your action is the non-performance of the 





1 Assumpsit is technically an action on the case; but I use the terms in 
the restricted sense in which they are now generally used: Assumpsit as 
arising ez contractu; Case, ez delicto. 
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contract ; and you must take care to declare on the non- 
performance, and use the misfeasance as evidence of it; for 
if there be misfeasance, the contract is not performed as it was 
agreed to be, and of course assumpsit lies for the breach. 
You may, if you prefer, make the misfeasance the ground of 
your action ; but then you waive the contract ; your action is 
ex delicto ; it is founded in tort; and it is the same thing as 
if there had been no contract, except so far as it may be used 
as matter of inducement, or to swell the damages. The 
authorities, from the earliest day as well as the reason of the 
thing, support the distinction I have taken. Let the question 
be distinctly understood. It is, whether, even after the man- 
datory enters upon the execution of his trust, or the perform- 
ance of his promise, there be any contract ; in other words 
whether his responsibility for doing it amiss, be on the ground 
of his promise. If it be, then an action of assumpsit lies 
against him. And if an action of assumpsit will not lie against 
him, then there is no binding promise, no contract: for assump- 
sit will lie on the violation of every binding promise not under 
seal. 

Some readers may suppose that this is a mere question 
about words, or the mode of pleading. Notso. It involves 
important principles, and decides the extent of responsibilities 
in many cases. For instance :—Suppose a mandatory promise 
me to carry a bale of goods worth $100 from Philadelphia to 
New York, and on failure to pay me $500 as liquidated 
damages for non-performance ; and he carry it so grossly 
negligently as that the goods are destroyed or lost. If by 
entering on the trust, the promise has become binding on him, 
and he is liable on the ground of contract, I am entitled to 
bring an action founded on his promise and recover the $500. 
If, on the other hand, my right of action is founded simply on 
the injury he has done my property—on the tort—then I 
recover the amount of damage my property has sustained, viz. 
$100. In the former case, my action may be debt or as- 
sumpsit; in the latter must be case. A still more important 
result from the difference is this. If there be a contract, and 
my right of recovery is founded on contract, I may, after the 
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death of the bailee, sue his executors, or continue against 
them a suit originally brought against him. If my right of 
action be founded on tort, 1 can do neither; moritur cum 
persona. If I deliver a casket of jewels of great value to 
another, and he promise to carry them gratuitously to New 
York, and in the carrying he most negligently suffer them to 
fall into the water, or purposely throw them overboard, and 
they be lost; if by beginning to carry them the bailee has 
brought himself under a contract, his executors may be sued 
after his death; if no contract has been formed and he is 
liable only for the tort, his liability and that of his estate 
ceases with his life, be his estate ever so large. Our sense 
of justice would at first incline us to say his estate ought to be 
liable ; and to make it so our feelings would incline to make 
it a contract. But if the casket had been delivered to the 
bailee at the wharf, and before beginning to carry it, he had 
with the same negligence dropt it, or with the same wicked- 
ness thrown it into the river, by the admission of all he is 
liable only as for ¢ort, and his estate is not liable after his 
death. It would require more perspicacity than I possess, to 
see any reason, either in morals or law, why the liability of 
the bailee should be more enduring in the former case than 
in the latter. 

Again, if a mandate be committed to two jointly, and in the 
execution of it, one commit a misfeasance, if his liability be on 
the ground of contract, both must be sued, and the recovery 
must be against both, or neither. If on tort, he who commits 
it is liable ; but you may sue both, and recover against both 
or one, as your evidence shews both or one to be guilty. 
There are other results arising from the distinction; some 
of which will probably be noticed hereafter. The degree 
of diligence which a mandatory or depositary, is bound to 
observe, will, in many cases, be dependent upon it. 

I have stated the opinion I oppose in the manner most 
favorable for those who hold it. But it seems to me that 
they go further, and maintain that though the mandatory is 
not bound by his contract if he choose to consider it a nullity 
and do nothing in it; yet if he does choose to consider it 
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obligatory on him, and evinces that choice and confirms that 
obligation by beginning to execute it, it then becomes obliga- 
tory on him in toto ; or at least so far that if special damage 
occur to the bailor from its being done amiss, he is liable 
on his contract, although the damage arise not from injury 
to the thing bailed, or the thing be not injured at all. See 
Story on Bailm. $$ 170, 172, 166, &c.—2 Kent’s Com. 
Lect. 50.—Thorn v. Deas 4 Johns. Rep. 96 to 99 inclusive. 
It may be that I misunderstand the learned writers ; and if I 
do, 1 beg leave to apologize in anticipation, and will do so 
again after the conviction of my error. But unless I under- 
stand them incorrectly, I perceive no pertinency in their 
reasoning upon the subject; nor in their making it peculiar 
to the law of mandates; nor in the acute and ingenious reason- 
ing to shew the difference between the liability of a mandatory 
for nonfeasance and misfeasance; nor for their opposing the 
opinion and reasoning of Sir William Jones in asserting the 
liability for the former, and agreeing with him in regard to the 
latter, when he places the liability in both on the ground of 
promise or contract. If they mean only that if a man who 
is a mandatory commits a tort against the property in his 
hands, he is liable to answer for it in an appropriate action, I 
have only to agree with them and say that so is every other 
man, be he a mandatory or not ; but that his liability is not in 
consequence of his character as mandatory, nor of his promise 
as such ; but by virtue of the broad and eternal principles of 
justice which makes every man liable for the injury he does 
his neighbor’s property. In other words, he is responsible 
ex delicto, not ex contractu. 

But I do not perceive that I have, or can have misunder- 
stood the position which those writers maintain. If I have 
not, | deny its correctness, and say not only is it contrary to 
established principles, but that no adjudged case can be found 
to support it, though some crude dicta may be cited which 
countenance it. It appears to me that the point may be at 
once decided by asking an answer to a precise question, the 
answer to which does decide it. Has Assumpsit ever been 
sustained for misfeasance; misfeasance as the gist of the 

VOL. XVI.—NO. XXXII. 23 
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action? Can it be sustained? The affirmative will hardly 
be asserted. But will not assumpsit lie for a breach of every 
parol contract? And is not misfeasance in the execution of 
a contract a breach of it? The confusion has arisen from not 
considering misfeasance as an independent ground of action, 
distinct and different from breach of contract. If any man, 
mandatory or other, commit a tort against my person or 
property by which I sustain an injury, I have an action against 
him for the wrong. If I have a binding contract with him, by 
which he is to do something for me or touching my property, 
and in executing it he so does it amiss as to commit a tort, I 
may waive the tort, and bring assumpsit for the non-perform- 
ance of the contract ; or | ay waive the contract as a ground 
of action, and sue for the tort ; and in some cases I presume, 
J may sue both for the breach of contract and the tort. If the 
engagement be gratuitous, and he begin to execute it, and do 
it amiss, yet without committing a fort, (and it may certainly 
so be done,) he is not liable to a suit at all. 

‘Lhe following cases will shew the difference between the 
positions which 1 oppose, and which I maintain. Suppose I 
deliver a bale of goods to A to be carried gratuitously from 
Philadelphia to New York, and he promises to carry it accord- 
ingly. Instead of carrying it he puts it carefully into his 
warehouse, and there it remains, ready to be delivered to me 
when I demand it; but I, supposing it to be in New York, 
sell it there and agree to deliver it by a certain day, by the 
non-doing of which, I lose the sale and sustain damage. It is 
admitted on the other side, that this is no more than nonfeas- 
ance, and that no action lies although I have sustained special 
damage. But suppose he puts the bale on board the steam- 
boat, and carries it on the way towards New York as far as 
Bordentown; and by the return of the boat in the afternoon, 
brings it back without injuring it, and puts it safely in his 
warehouse, where it remains ready for me as before; and I 
sell it as above stated, and am damaged. Here he has begun 
to execute the mandate, and he has certainly done it ainiss. 
Has he rendered himself liable for the damage I have sus- 
tained, or otherwise soever? If I understand the argument 
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on the other side, he has: I contend he has not. It is to be 
understood that [ do not sustain any damage from the mere 
act of his carrying the bale to Bordentown; for under certain 
circumstances, that might be a cause of action itself; the 
damage arises from my not having it at New York, where he 
promised to deliver it. Now if he is liable, he becomes so in 
consequence of his beginning to do it. How can the decla- 
ration be framed? An action founded on promise, and no 
consideration laid! but in lieu thereof you state that the 
bailee made the promise and began to execute it, but did not 
complete it—and this supplies the want of a consideration ! 
If in carrying my bale to Bordentown, he had injured it, 
unquestionably I can sue him for that injury, whether he 
afterwards carried it to New York, or brought it back to 
Philadelphia ; and I can equally do it had he so injured it 
before he took it out of his warehouse, or began to execute 
the trust. But in all these cases, the responsibility of the 
mandatory is for the iyury or tort, not for his breach of 
promise in not carrying. Every case in which there has been 
a recovery for misfeasance, will be found to be of this char- 
acter; and not as giving validity to an otherwise invalid 
promise. Judges may have sometimes spoken loosely on the 
subject, and have given rise to confused ideas ; but no judg- 
ment has ever gone on other grounds, nor when the point 
has been judicially before the judges, have they entertained 
different views. The impossibility of framing a declaration 
upon a gratuitous promise, though begun to be executed, for 
a breach of such promise, shews that no action could be 
maintained thereupon. 

Take still another case: Suppose a man promise to build 
me a ship out of his own materials, and it is expressly agreed 
he is to have nothing for it. It is admitted he need not put a 
hatchet to the keel. But suppose he begins, and leaves off 
without finishing the ship ; or that he continues, but ruins the 
materials and makes no ship; and relying on his promise and 
expecting to have the ship, I contracted to carry a cargo, and 
I can procure no other ship, and the cargo is lost by the delay, 
and heavy damages recovered against me therefor. If the 
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builder by beginning to build the ship has made his promise 
obligatory, and I have a right of action against him founded on 
contract, I can recover of him the whole amount that I have 
been compelled to pay in consequence of his default. If my 
right of action be founded on tort, I cannot recover a cent. 
The materials are his, and no tort is done to my property. 
Can I or can I not recover? Suppose in the above case the 
materials were mine, and he ruins them ;—if the action be 
founded on contract, I can recover the damage I suffer from 
not being able to carry the cargo, which may be immense ;— 
if founded on tort, I can recover only the amount of loss I 
sustain from the pure fact of injuring my materials, which may 
be a mere trifle. Take a stil] plainer case: Mr. Justice Story 
accounts for the difference of the liability of a mandatory for 
nonfeasance and misfeasance thus, viz. ‘ He has his choice to 
renounce the contract or to perform it; to treat it as a nullity 
or as a subsisting obligation. If he chooses to consider it in 
the latter light, and to act upon it as obligatory, why should 
he be permitted to separate the parts of the obligation, or to 
disjoin those, which were entered into as a whole ?’—¢$ 170. 
Suppose a man promise gratuitously to pay me £100. By 
the admission of all he is not bound to pay mea cent. But 
“he chooses to consider it as a subsisting obligation and to act 
upon it as obligatory,” and therefore beginning to perform it 
he pays me £10 in part performance ; and suppose, to make 
the case stronger, that | am bound to pay money to another, 
by the omitting to do which, I shall suffer damage ; and rely- 
ing on his promise and his now supposed liability, because he 
has begun to do it, I omit other means to get the money ; 
and then he refuses to pay the balance, and I suffer actual 
damage independent of the mere non-receipt of the money ,— 
can I] recover from him either the balance of the money, or 
damages for the injury I sustained? Upon the controverted 
principle I undoubtedly may ; but what lawyer will assert it ? 
This case is not that of a mandate; but the principle is the 
same ; and it is not confined by the writers I have quoted to 
mandates. ‘The year-book cases are not mandates, nor are 
those of agencies to effect insurance, or of surgeons to cure 
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maladies, cited by those writers; but the principle is the 
same. 

It may be satisfactory to the reader to review the principal 
cases which have been cited to maintain the distinction be- 
tween nonfeasance and misfeasance. They begin with the 
early year-books and come down to modern times. It may 
be well enough to remark that the points decided by the 
year-books are authority and have become the foundation of 
our law. But the conjectures thrown out by the Judges, 
or the suggestions made by them in conversation with the 
counsel, or with each other, are of no greater value than their 
intrinsic worth gives them ; they are not authority. 

The year-book cases are reviewed by C. J. Kent in 
Thorne v. Deas ; but, I think, with not as much precision as 
he usually exercises. The first case is Walton v. Brinth, 2 
Hen. 1V. 3, 6, cited by C. J. Kent, 4 Johns. Rep. 97. 
That case, as | understand it, was nothing more than a ques- 
tion as to the form of action. The point decided was, that 
ssumpsit upon a promise would not lie. At that early day 
that form of action was not known. The only remedies for 
breach of promise were covenant or debt. See Reeves’ Hist. 
Eng. Law, ch. 18. But if the promise were by parol, cove- 
nant would not lie; and if the damages were unliquidated or 
the amount uncertain, debt would not lie; and in such cases 
the plaintiff was without remedy at law. This was an attempt 
to give hin one. It was an action on the case on the promise ; 
that is to say, assumpsit ; but the court would not as yet sus- 
tain it. C.J. Kent, citing it as above stated, seems to con- 
sider the question of a consideration as involved in it; and 
that “the Court at once took the distinction between non- 
feasance and misfeasance,” as affecting that question. But I 
do not perceive the question of the necessity of a consideration 
to be even hinted at; and though the distinction between 
nonfeasance and misfeasance was, it was so, not by the Court 
but by one of the Judges, Brynkley, and that hesitatingly, (his 
expression is, “ peradventure if the plaintiff had counted,” &c.) 
and it was so hinted at, not as affecting the question of a 
consideration, but of the form of action; for if the plaintiff 

23* 
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had so counted, peradventure the action for the tort would 
have lain. Hankford, another of the Judges, says, “ the 
plaintiff might have a writ on the statute of laborers ;” which 
shews that there was a consideration in the case, otherwise 
such an action would not lie. Rikhill, who delivers the 
judgment of the Court, says nothing about these matters; but 
merely gives judgment against the plaintiff, because he had 
counted on a covenant and did not produce a specialty to 
sustain it. The writ and declaration were expressly in what 
would be now termed assumpsit; it seems to have been 
considered a particular kind of action; for the report states, 
that Watton port briefe formé sur especial matter devers, 
T. B. et le briefe fuit de placito &c. Quare cum idem T. 
&c. assumpsit, &c. If that form of action had been then 
maintainable, for aught that appears, this suit would have been 
sustained. 

The next case is 11 Hen. IV. 33. This case seems to 
be the same as the last; and if not the same is very like it. 
The names of the parties are not given in this ; but both suits 
are against a carpenter, on a promise to build a house by a 
certain day, and not doing it. Judgment was given against 
both plaintiffs on precisely the same ground ; and the same 
conversation takes place between the counsel and judges, 
except that the names are not the same, and some of the 
expressions are fuller and stronger in this than in the first. 
Norton, counsel for the plaintiff, on an objection being made 
to the form of action, says, “ If he had done my house badly 
and had spoiled my materials, 1 would have an action on my 
case sufficiently well without a deed.” Thirning, one of the 
judges, replies, ‘1 admit it fully in that case, because he 
should answer for the tort he had done, quia negligenter fectt ; 
but when a man makes a covenant, and will not perform that 
covenant, how can you have an action against him without a 
specialty ?”’ The question simply was, whether an action on 
the case could be sustained upon a promise. No question as 
to the necessity of a consideration arose; and the distinction 
between nonfeasance and misfeasance was taken to shew that 
for the latter an action for the tort would have lain, though 
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no action on the promise would.’ These dicta therefore, 
so far as they go, sustain my position. 

These decisions were correct. An action on the case is 
an action of trespass, and as then understood, could arise only 
ex delicto, and was founded on tort. It required therefore, a 
stretch of construction or a fiction, to an extent which the 
courts would not go, to bring non-performance of contracts 
within its pale. The inconvenience, however, of driving 
plaintiffs into chancery, on breaches of parol contracts, at 
length induced the courts to relax,.and sustain this action for 
such breaches ; but still keeping as near as possible to the 
original ground of action as arising ex delicto, the breach of 
the promise was laid as founded in fraud and deceit; and the 
precedents of declarations in the books of forms are frequently 
so still. ‘This change, however, was not effected without great 
difficulty and many doubts, as the cases shew. The first 
case in which this form of action was countenanced was that 
of W. B. v. Watkins, 3 Hen. VI. 36, commented on 
largely, but not accurately understood, by Sir William Jones, 
and his misconception corrected by Kent C. J., in Thorne v. 
Deas. Mr. Justice Martin, whose opinion has been much 
remarked on, seems only to have adhered to the old Jaw, viz. 
that case could not be brought for a breach of promise, but 
only fora tort. Babington C. J. thought this form of action 
would lie, but then that there must be a consideration alleged. 
Cokain J. held the same opinion as to the form of the action, 
and thought it sufficiently alleged by implication that a 
consideration was to be paid. But no judgment was given, 
the case not being at issue, as no plea or demurrer was filed ; 





1 The point of Brooke's remark, (Bro. Act. sur le case 40,) on this case, 
seems to have been misapprehended. He does not mean to say that the 
want of consideration was one of the reasons for not sustaining the plain- 
tiff's action. He gives the true reason, that there was no specialty ; and 
he knew that at the time of that decision such an action would not lie. 
But when he wrote, an assumpsit would lie ; and he means to say, that 
notwithstanding this, the case seems still to be law, “at this day ;” because 
in assumpsit there must be a consideration laid, and in this case none is 
stated, and therefore the plaintiff could not sustain his action even now. 
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and so the case is of no authority, and of no importance 
except as shewing the leaning of the Judges to support this 
form of action. ‘There are other cases in the Year-books, 
most of which are cited by Kent C. J., in which the distine- 
tion is taken between misfeasance and nonfeasance ; but in 
none of them is it taken for the purpose of establishing the 
position that though a promise without consideration was void 
if nothing was done ;—it became binding if any thing were 
done and done amiss. The question in all of them was, 
whether an action on the case on a breach of promise,— 
an action of assumpsit,—could be sustained. Whether the 
promise were void or not for want of a consideration, was not 
the gist of the inquiry: in some of them it is expressly stated 
there was a consideration, but still the relevancy of the action 
was mooted. The action of Assumpsit came gradually into 
use; but was not fully naturalized till Slade’s case, 4 Rep. 
92,6. In the elaborate opinion there delivered, no intimation 
is given that it could be extended to the case of a gratuitous 
engagement executed amiss. 

In regard to more recent decisions both Mr. Justice Story 
and Chancellor Kent, seem to rest upon the cases of Coggs v. 
Barnard,’ and Elsee vy. Gateward2 Let us see what these 
cases were. The last sustains, in a pointed manner, the 
positions I contend for. It was founded solely on tort. There 
were two counts. The first was for nonfeasance, but so 
framed as to make it, if any thing, a tort. The second 
alleged the defendant to have entered upon the work, but to 
have done it amiss. Here then the position I oppose, came 
directly in operation: if sound, the defendant’s engagement 
had become obligatory on him, and he ought to have been 
sued for the breach of it; the action should have been assump- 
sit. But Lord Kenyon C. J., says, “If this had been an 
action of assumpsit, it could not have been supported for want 
of a consideration; it would have been a nudum pactum.” 





1 Lord Raym. 909. 
25 T.R. 143. 
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And the second count was sustained expressly on the ground 
that it was founded on fort. 

Coggs v. Barnard was also an action for the tort ; though 
sometimes supposed to be and called assumpsit.' It was 
founded, not on the contract to carry safely, but on the tort, 
for negligently staving the cask and spilling the brandy. In 
3d Lord Raym. 163, we have the record at large. The 
narr. is as pure a declaration in tort as could be drawn ; the 
plea is not guilty, a bad plea in assumpsit, (Hardr. Cases 
173) but the proper one in case for a tort; the verdict is 
that the defendant “is guilty of the premises laid to his 
charge.” So far then as the case is authority, it is so on our 
side of the argument; for instead of recovering on his contract 
because the defendant had begun to execute it, the plaintiff 
sues for the injury he has sustained by the tort ; founds his 
claim not ex contractu, but ex delicto, aud bas judgment 
accordingly. ‘The surprise is, how the questions which were 
mooted on the motion in arrest of judgment, could have been 
moved at all; for in such a case and such pleadings, they 
were not involved, and at this day would not be allowed to be 
argued. The probability is that the action of Assumpsit not 
having then become very common, the distinction between 
actions on the case founded on tort and on promise, was not 
fully understood or distinctly marked; and therefore we find 
much indistinctness and some contradiction in the reasoning 
and dicta of the Judges. Gould J. seems to place the plain- 
tiff’s right of recovery on the defendant’s neglect ; that is, on 
tort. Powys J. does so expressly. Powell J. rests it on 
“ the warranty ;” and says a warranty needs no consideration ; 
a position for which he cites no authority, and for which he 
can find none ; and this ground of warranty would extend the 
defendant’s responsibility beyond what it would be were he 
paid for carrying. Lord Holt, though his general dissertation 
is learned and sound, yet when he comes to the subject of 
mandates, is inconsistent with himself. In the first part of his 





11 Comyn on Cont. 18. 
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argument on this point, he grounds the plaintiff’s right of 
action on tort. But in the second part he assumes it as 
resting on assumpsit ; and being too stern a common lawyer 
to raise a contract without a consideration, he says, “ the 
trusting him with the goods is a sufficient consideration to 
oblige him to a careful management ;” forgetting that if there 
be a consideration, it ceases to be a mandate; and that if it 
ever existed and was not laid in the declaration, the omission 
is fatal on a motion to arrest the judgment; and also laying 
down the position that the imposing on the defendant a burden 
exclusively for the benefit of the plaintiff, is a sufficient con- 
sideration to imply a promise on the part of the defendant—a 
position which even the great name of Lord Holt cannot 
sustain for a moment—and “to a careful management ;” that 
is, to carry carefully ; though it is admitted by all not to be a 
sufficient consideration to imply a promise simply to “carry,” 
for if he did not stir a step, no suit would lie. He cites to 
support him, the Year-book cases, not one of which does 
support him; and Riches vs. Briggs,’ and Wheatly v. Low,’ 
the first of which was afterwards reversed ; and the latter of 
which, I shall by and by shew not to be law.° 

Coggs v. Bernard therefore, as to the point adjudged, is an 
authority for our doctrine ; and as to the dicta of the Judges, 
not to the point adjudged, they must stand for what they are 
worth. 

Mr. Justice Story considers the same principle established 
as it respects gratuitous agencies. See $172. He cites to 
support it, no other case than Wilkinson v. Coverdale.* In 
the first place, that is a short nisi prius case, of a not very 
accurate nisi prius reporter; which if it ruled precisely the 
point, is hardly sufficient, without being recognised elsewhere, 
to establish a new principle of law. But examine the case. 
Lord Kenyon’s impression was, that the plaintiff could not 
recover ; but upon the citation of a manuscript case said to 








?Yelv. 4, Cro. Eliz. 883. 3 See post. p. 28. 
2 Cro. Jac. 668 41 Esp. Rep. 75, 
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have been ruled at nist prius, by Buller J., (a very dangerous 
kind of citation to rely on,) the reporter says, “‘ Lord Kenyon 
acquiesced in the distinction, and suffered the cause to pro- 
ceed ;” but the plaintiff failed in proving the fact of his case, 
and was non-suited. Whether Lord Kenyon really changed 
his opinion on the authority of a manuscript nist prius decision, 
or suffered the case to proceed, to give time for further consid- 
eration, or to see whether the fact of the case would be 
proved, which if not, would render any decision unnecessary, 
may be a matter of speculation ; but the case as stated, is a 
slim authority for any thing. Kent C. J., in Thorne v. Deas, 
4 Johns. Rep. 100, confines its authority, if any it has, to the 
case of marine insurance. 

Upon the whole, then, I conclude that there is no contract 
formed between the mandator and the mandatory; that 
though the mandatory is liable for misfeasance in the execu- 
tion of his trust, he is so, not by virtue of his contract, but for 
his tort. If this be so, then is no principle of the common 
law violated ; and yet substantial justice is done. ‘The results 


of the common law and of the civil law are the same, but they 
are differently attained. 


Il.—Deposirs. 


The principles for which I have contended respecting 
Manpates, apply in a considerable degree to the subject of 
Deposits. ‘There certainly can be no contract in the matter 
of a Deposit, unless you entirely dispense with the requisite 
of consideration ; and there is no room here for that “ artificial 
refinement in the distinction between nonfeasance and misfea- 
sance,’’ which is justly said, as there applied, to be ‘not quite 
agreeable to the dictates of common sense.” The contract 
which is supposed to subsist is, that the depositary shall keep 
the thing deposited with a certain degree of care, and return 
it when the bailor shall require it; and if he fail in either of 
these particulars, he is liable to an action for the breach of 
his contract. My doctrine is, that there is nothing of contract 
in the matter, and that though the bailee injure or destroy the 
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deposit by the grossest negligence, or refuse to deliver it to 
the owner on demand, no action lies for a breach of contract. 
If any will lie, it must be an action of assumpsit. Now has 
there ever been an action of assumpsit for an injury to, or 
non-return of a deposit from Bonton’s case, in the 8th of 
Edward I. (Mayn. Ed. I. 275,) to the present day? 
There have been actions enough against depositaries, but 
never an assumpsit. Case, or trespass, for injuries done to 
the deposit, detinue, trover, replevin, in case of non-delivery 
of it, are proper actions ;—all founded on the plaintiff’s right 
of property, not on the defendant’s contract. My view of the 
subject makes no difference in the obligation of the bailee 
either as to keeping or returning the deposit, from that of the 
other writers ; but it rests that obligation on a different ground, 
and remedies violations of it by a different process. The 
omission to examine this distinction led Sir William Jones into 
a hasty censure of some of the early common-law decisions ; 
and Mr. Justice Story, resting on the supposed accuracy of 
Sir William Jones as to what the decisions were, repeats it. 
He says, $ 98, “ Although the obligation to restore a deposit 
seems to flow from the first principles of the contract, as well 
as from natural justice ; yet, strange as it may seem, it was 
held in the reign of Queen Elizabeth, as Sir William Jones 
has not scrupled to declare against common sense and common 
honesty, that no action would lie for a non-delivery of the 
deposit. But this decision was soon afterward overruled, 
and the present doctrine firmly established.” 

Such a doctrine as is here attributed to the reign of Eliza- 
beth, would certainly be ‘“ against common sense and common 
honesty ;” and the period of its prevalence being that which 
Chancellor Kent justly styles “The Augustan age of the old 
common-law learning,” we are naturally surprised at hearing 
it. But the object of surprise is changed upon discovering by 
an examination of the cases, that no such doctrine was either 
held or overruled. The cases cited to sustain this heavy 
charge are Riches v. Brigges,' Garne & ux. v. Harvie,’ 


1 Yely. 4, also reported 620, Eliz. 883. * Yelv. 50. 
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Pickas y. Guile,’ and the case which is lauded as overruling 
the dishonest doctrine of these cases, is Wheatly v. Low.’ 
The error respecting these cases originated with Lord Holt in 
Coggs v. Barnard, and it is probable Sir William Jones 
followed his dicta without examining the cases themselves, 
and our American professor followed him. But “ nullius ad- 
dictus,” &c. 1 oppose the three united—and thus undertaking 
an Herculean task, | may be allowed to show in detail what 
the cases really are. Riches v. Briggs, the reversal of 
which is the case most ‘‘ grumbled at,’ was the case of a 
delivery of twenty quarters of wheat to be delivered by the 
defendant gratuitously, to a third person; and the defendant 
promised to do so, but did not, and the plaintiff brought 
assumpsit to recover damages for his not doing it. It is then 
simply an action against a mandatory for nonfeasance of a 
mandate. The King’s Bench gave judgment for the plaintiff, 
which judgment the Exchequer Chamber reversed. Which 
was right? Had the plaintiff brought trover to recover back 
the wheat as the defendant did not deliver it. and his right 
to recover had been denied, the reversal had been rightly 
“crumbled at.” But unless we do away the distinction 
between nonfeasance and misfeasance, which al] those writers 
have so firmly established, we must acknowledge the final 
judgment undoubtedly right. Pickas v. Guile would seem 
to have been more obnoxious to the censure, though that was 
in the reign of James. ‘That was an action by the owner to 
recover back a deposit. It was assumpsit, and the declaration 
alleged, ‘ that in consideration that the plaintiff, at the request 
of the defendant, had delivered to him certain cloths he 
promised upon request, to re-deliver,’ &c. After verdict, 
Yelverton shewed in arrest of judgment, that there is no 
consideration laid in the declaration to draw a promise from 
the defendant, for the defendant had no benefit by the cloths, 
&c. but nudam custodiam, which is rather a charge than a 
benefit, for the defendant could not use them; and therefore 


1 Yely. 128. 2 Cro. Jac. 668. 
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it is to be resembled to 9 Ed. 4, where delivery of the evi- 
dences to the true owner is no consideration, for the owner 
ought to have them of common right. Quod fuit concessum 
per totam curiam. And nil capiat per billam entered.” This 
is the true ground and the true law. In case of a deposit, the 
plaintiff does not recover back his property on the ground of any 
contract by the bailee to re-deliver; but “ by common right ;” 
“en vertu de la lot naturelle ;’ by the broad principles of 
common justice, founded on his right of property. Had the 
above action been trover instead of assumpsit, he would 
undoubtedly have recovered. My right to recover back a 
deposit is founded on the fact that the defendant has my 
property in possession, and no right to keep it—a principle of 
natural justice independent of contract, and acknowledged, 
even in the matter of bailment in analogous cases, by the 
civil law,’ as fully as by that of England. 

Game & ux. v. Harvie, was assumpsit to recover £30 
lent by the wife dum sola, to the defendant, and the action 
was sustained, and the plaintiff had judgment. But it was 
said by the court, that “If a man delivers to J. S. a bag 
sealed with money, and the defendant promises to re-deliver 
it upon request, no assumpsit lies upon this,” &c. The posi- 
tion extends merely to the form of action; not “that no action 
would lie.” ‘This case and this dictum were good law then, 
and are equally good law now. 

Let us now look at the applauded case of Wheatley v. Low. 


1Si j'ai emprunte d'un fou une chose que j'ai recu de lui, il n'est 
intervenu par-la ancun contrat de prét, et nous n'avons pas contracté de part 
ni d‘autre les obligations qui naissent du contrat de prét; si je suis obligé 
de rendre la chose, ce n'est pas en vertu d’un contrat de prét, puis qu’il 
n’en est pas intervenu, mais en vertu de la loi naturelle, qui oblige tous 
ceux qui possident sans cause la chose d’autrui, a la rendre a celui a qui 
elle appartient: and pareillement, si le fou est obligé de me rembourser les 
impenses extraordinaires que j'aurois faites pour la conservation de la 
chose que j'ai recue de lui, and dont il a profité, ce n’est pas par un contrat 
de prét qu'il y est obligé, n’y en ayant eu aucun, mais par la seule equité 
naturelle, qui ne permet pas de s’enrichir aux depens d’autrui. I! faut dire 
la méme chose du prét, qu'une femme sous puissance de mari, &c.— 
Pothier, Prét a usage. nv. 13. 
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The plaintiff being indebted to one J. S., delivered to the de- 
fendant £10, to be by him delivered to J. S. in part payment 
of plaintiff’s debt. The defendant promised to do so, but did 
not; and J. S. sued the plaintiff, who then sued the defendant 
for not delivering the money to J. S. This is not at all the 
case of a Deposit, as which it was cited ; but it is the case of a 
mandate, and the suit for nonfeasance. ‘The plaintiff had judg- 
ment, and on writ of error, it was affirmed. If the case be cor- 
rectly reported, is it law? Lord Holt relies on it for some of 
his dicta in Coggs v. Barnard ; and in remarking on those dicta, 
(Ante p. 27 1.) I have said this case, as reported, is not law. 
{ think if Lord Holt could look at it again, he would agree 
with me, and [ am sure Mr. Justice Story will. The plaintiff 
was entitled to recover back his money, and with interest, in 
a proper form of action, and on a proper declaration ; but he 
was not entitled to recover damages for the nonfeasance of a 
mandate, which it was the object of this action, if the report of 
it be correct, todo. The report is short; and it may have 
been that there was a count for money had and received ; or 
one alleging that as the defendant had not paid over the £10 
to J. S. he became bound to pay it back to the plaintiff, or 


something of that nature. At least we would hope so; for if 
the gist of the action was simply to recover darmages for the 
nonfeasance, it was law neither then nor now; and the censure 


so liberally bestowed on Richer v. Briggs, should be transfer- 
red to Wheatley v. Low. 'This review of the cases I think 
vindicates the reign of Elizabeth from the severe charge brought 
against it. A depository could have been compelled to deliver 
up a deposit by an action of trover, or detinue, perhaps replev- 
in, in the days of Elizabeth and James, and he can be compel- 
led to do so by the same form of action now; he could not be 
compelled to do it by an action of assumpsit in that “ Augustan 
age of law learning,” nor can he be so now. 

As to the mode of recovering compensation for injuries done 
to the deposit while in the possession of the bailee it is by an 
action on the case, or of trespass; both of which are founded 
on tort ; and not by an action of assumpsit, or any other form of 
action founded on contract. 








280 Remarks upon the Law of Batlment. [Jan. 


Upon the whole then it is not necessary, for the purposes of 
substantial justice, to break down the well established principle 
of the common law, that a consideration is essential to a con- 
tract, in the matter of deposit, more than in any other case. 

The provision of the Common Law requiring a considera- 
tion, to raise a contract, is founded in the best practical wis- 
dom. However noble and generous men may be depicted in 
the pages of Romance, these are but the visions of poets. The 
law as a governing power, must consider men as they prove 
themselves to exist ; and I have no right to ask its aid, if | have 
relied upon a promise, made by, perhaps, an entire stranger, to 
perform services of a delicate and important nature, unless I 
have paid or promised him a compensation for his labor. Men 
in the practical concerns of life, deal with each other at arms’ 
length; and those common law doctrines, which require men 
to exercise reasonable caution in their dealings with each other, 
are founded in the truest knowledge of human nature. “ The 
Common Law,” says Chancellor Kent,’ “ affords to every one 
reasonable protection against fraud in dealing ; but it does not 
go to the romantic length, of giving indemnity against the con- 
sequences of indolence and folly, or a careless indifference to 
the ordinary and accessible means of information.” I have no 
right to rely on the promises of a stranger, and in those of 
friends, it is not likely that I shall have occasion to call upon 
the law for redress. 

In a subsequent essay, some remarks will be made upon the 
diligence required of gratuitous bailees, as affected by the view 
already taken. At present I conclude with some observations 
on the subject of Special Property. 


IV.—Speciat Properry. 

There is a doctrine advanced by the Dane Professor in re- 
lation to several species of bailment, in which he differs from 
Sir William Jones, from Blackstone, from Chancellor Kent, and 
from what seems well settled law. He lays down the position 
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that a depositary, mandatory, and borrower, have no kind of 
property, general or special, absolute or qualified, in the thing 
bailed ; and yet he admits that if they are liable over to the 
bailor, they may maintain trover founded on their possession, 
and liability over. See $$ 93, 133, 150, 152, 280. Why 
Mr. Justice Story should think it necessary to deny the special 
property, when all preceding commentators, as well as judges 
without number, had asserted it; and how he could deny 
it, asserting at the same time their right to bring trover, it is 
difficult to see. Even had it been but a change in terms, with- 
out a difference in substance, it had better have been avoided. 
The late case of Miles v. Cottle, which he cites as not quite 
consistent with his principle, is at variance with and directly 
contradictory of it: for there the plaintiff had possession of 
the thing which had been bailed, and was liable over to the 
absolute owner, but by his conduct had devested himself of the 
special property which the bailment had at first given bim, and 
therefore could not recover. And had the learned Professor 
paused a little, he would have recollected that the action of 
Trover is not founded on possession, but on property, and that 
no man can maintain it unless he have a property, absolute or 
qualified, in the thing which is the subject of the suit. He 
must lay it so in his declaration, and he must prove it. It is 
true that possession may sometimes be sufficient evidence of 
property, as against a mere wrong-doer ; but it is only as evi- 
dence that it avails; the right to recover is founded on the 
property. Whenever the judges speak of it as sufficient, they 
mean, as evidence of property. ‘“ An action of trover,” (says 
Lord Mansfield, 1 'T. R. 56) “ must be founded in the prop- 
erty of the plaintiff.” ‘The distinction between the action of 
trespass and trover,” (says Lord Kenyon, 4'T. R. 490,) “is 
well settled ; the former is founded on possession, the latter on 
property.” “It is incumbent on the plaintiff, in an action of 
trover, to prove that he had a property in the chattel,” &c. 
Bac. Ab. Trover G. Ib. C. “ must allege it in bis narr. Jb. F. 
The cases are collected, and the whole doctrine ably set forth 
by Sergeant Williams, in his Note to 2 Saund. 47. a. n. 1. in 
which he begins his dissertation with this position. ‘In order 
24* 
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to maintain trover, it is necessary the - plaintiff should have 
either an absolute or special property in the goods which are 
the subject of the action.” And after going through the autho- 
rities, he sums up by saying, “ However, without such abso- 
lute or special property, this action cannot, as we have already 
noticed, be maintained.” It is not to be supposed but that 
the learned Judge was fully acquainted with the decisions and 
dicta to which | have referred. But he prefers the civil law 
doctrine on this subject which recognises no property in such 
bailees ; and he probably thought it would be an improvement 
of the common law to conform it in this respect to the civil 
law, and that he was justified in so doing by some dicta of C. 
J. Lee, to which he gives a stronger bearing on the point than 
they were probably intended to have. In § 93, after exam- 
ining some authorities which countenance the position of a 
special property in all bailees, he adds, “ But the doctrine 
generally maintained by the better authorities is that a deposi- 
tary has no property whatsoever in the deposit, but a custody 
only. It was so adjudged upon very full consideration by the 
court in Hartop v. Hoare,' where the point was directly in 
judgment; and Southcote’s case, (4 Co. 83. 84) was relied on 
as supporting it. ‘“ The case of Hartop v. Hoare was thus: 
Hartop, the owner of certain jewels, enclosed them in a paper 
which he sealed, and put in a box, which be also sealed with 
his seal, and deposited them with Scamer, a jeweller and 
banker, merely for safe keeping. Some time after, Scamer 
broke the seals, took out the jewels, and pledged them to 
Hoare, who kept a public open shop in London, and traded in 
jewels, as a security for £300 then borrowed from him, and 
afterwards became bankrupt. Hartop brought trover against 
Hoare for the jewels. The question was, Hartop’s right of 
recovery. The point of the case was, whether this pledging 
was not equivalent to a sale; if so, being in market-overt, it 
would have devested the plaintiff's property. In delivering 
the opinion of the court, Lee C. J. does go into an inquiry of 
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the relation in which Scamer stood to Hartop and the effect 
of his acts on Hartop, in which he necessarily examines the 
nature of his interest in the jewels. But that was not the 
** point directly in judgment,” nor one about which there was 
any dispute or difficulty. For certainly as against Hartop, 
Scamer had no property in the jewels, to prevent a recovery 
against him if he had refused to deliver them upon demand ; 
and as he could give Hoare no greater interest than he had 
himself, except on the principle of a sale in market-overt, 
Hoare could have none. I consider the Chief Justice as 
confining his remarks to a consideration of the nature of 
Scamer’s property as against Hartop ; and as it stood at the 
time he pledged the jewels to Hoare. He says, ‘“ Scamer 
had no kind of property either general or special; he came to 
the possession of the jewels by right originally ; but when he 
broke the seal and took the jewels out of the bag, and by that 
means enabled himself to deliver them openly to the defen- 
dants, he was possessor male fidet, and went to the defendants 
as such.” From this one might infer that he admitted the 
principle in general, that as respects the third person, a depos- 
itary had a special property; as otherwise there is no perti- 
nency in his resting the want of it on the circumstances of his 
breaking the seals and taking the jewels out of their envelopes, 
and thereby devesting himself of the special property he orig- 
inally had, and in fact ceasing to bea bailee. This view of 
the case makes it coincide precisely with the principle laid 
down in Miles v. Cottle. If C. J. Lee meant to go as far as 
Mr. Justice Story supposes, he was not supported by previous 
authorities, and has been overruled by later ones. The case 
is also reported, but more shortly, in Strange, (vol. 2, p. 1187,) 
and not a word said by him as to the property that Hoare had 
as depositary, in the jewels ; shewing that Strange considered 
the point in judgment to be, not that of what property the 
bailee had, but whether the doctrine of a market-overt ex- 
tended to the case of a pawn. 

In § 133, Mr. Justice Story repeats his position that a 
depositary has no property in the deposit, and cites three 
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Massachusetts cases’ as decided on that ground. The correct- 
ness of those decisions may perhaps be doubted; and the 
contrary to them has been, as we are told by Mr. Justice 
Story, decided upon full consideration, in New Hampshire. 
But whether they be right or wrong, I do not consider them 
as deciding that the bailee has no property in a deposit. ‘The 
court does not, in those cases, consider the plaintiff as the 
bailee of the goods; they consider him merely as the servant 
of the deputy-sheriff, (and he is also so called in Bridge 
v. Wyman,*) and that the special property is vested in such 
deputy. The question therefore, of a bailee’s property, did 
not arise. The first two of these cases seem to be more 
hostile to the principle Mr. Justice Story would substitute as 
the ground of recovery by such a bailee ; viz. possession and 
liability over: for the plaintiffs had possession of the goods, 
and had given engagements to the deputy to restore them, 
whereby they were liable to him, and yet they failed to 
recover. This new principle as a ground of action, viz. pos- 
session and fiability over, Mr. Justice Story thinks is counte- 
nanced by the case of Rooth v. Wilson.’ That was ‘case 
against the defendant for not repairing the fences of a close 
adjoining that of the plaintiff, whereby a certain horse of 
plaintiff, &c. fell, &c. and was killed.” “ Defence, that the 
plaintiff had not such a property in the horse, as to entitle 
him to maintain this action.” ‘The point of the case then was, 
the plaintiff's property in the horse; and the judgment being 
in his favor decides he had a property in him. It is true that 
Lord Ellenborough, in delivering his opinion, is reported to say, 
“such liability is sufficient to enable the plaintiff to maintain 
this action ;” but from his adding immediately following, “ he 
has an interest in the integrity and safety of the animal, and 
may sue for a damage done to that interest,” he seems to 
place the right of recovery on the property or “ interest,” and 
perhaps considered his liability over, as affording a rule by 
which to estimate the amount of damages: otherwise, Ist. 
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There is no pertinency in his concluding remark; 2d. He 
could not have given judgment for the plaintiff on the declara- 
tion which alleged his property; 3d. If not, it would be 
placing the plaintiff’s right of recovery on his own misfeasance. 
For the liability over to the absolute owner of the horse, was 
because of his negligence: had he taken due care, and yet the 
accident happened, he had not been liable over. Now to say 
that because a man is negligent, and thereby gives a cause of 
action against himself to A, he shall on that account, have a 
cause of action against B., seems strange. 4th. Bayley J., who 
immediately follows Lord Ellenborough, says, “ 1 am entirely 
of the same opinion,” and yet places the right of recovery on 
the property,and says, if it had been an indictment for larceny, 
it might have been described as the horse of the plaintiff. 
5th. But further, Is mere liability, without being sued or in any 
way damnified, a ground of action per se, and when there is 
no covenant to indemnify against it? But even if Lord Ellen- 
borough said what he is reported to say, and means what Mr. 
Justice Story supposes him to mean, it was but an oditer 
dictum, and, unsupported by the other judges, can hardly 
overturn a well settled ground of action, and substitute a new 
one in its stead. 

On the whole, I cannot perceive that Mr. Justice Story has 
sufficient authority for denying that depositaries, mandatories, 
and borrowers, have a special property in the thing bailed. 

These remarks have been extended much beyond what was 
originally intended. In a subsequent number, the subject will 
be further examined in relation to other points. 

J. B. W. 
of the Philadelphia Bar. 
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ART. II.—RIGHTS OF THE PUBLIC IN NAVIGABLE RIVERS. 
QUESTION. 


Is a custom that the owners of the banks of the Susquehanna 
shall have an exclusive fishery opposite to their shore, good? 


In England, by the common law, all rivers, wherein the 
tide does not ebb and flow, are considered as not navigable, 
and belong to the owners of the adjacent lands on each side. 
But nature has made our large rivers navigable far above tide- 
water, and the Legislature of Pennsylvania, by several suc- 
cessive acts of Assembly, has declared them, (among others 
the Susquehanna,) to be common highways. The principle, 
therefore, of the English common law, cannot apply to such 
rivers, and if it could, it would militate against the express 
acts of our Legislature. Therefore it has been very properly 
determined by the Supreme Court of Pennsylvania, in the 
case of Carson v. Blayer, that the owners of the lands adja- 
cent to the Susquehanna, so far up as it is a common highway, 
have no right to an exclusive fishery in it. (2 Bin. R. 477.) 

But it is asked whether such a right,could not be claimed 
by virtue of a custom or of prescription ? 

As applicable to the present question, I see no material 
difference between these two terms; I shall, therefore, not 
attempt to distinguish them from each other, as the principle 
on which | intend to consider it, applies equally to both. 

In England it has been held, since our Revolution, that an 
exclusive fishery may be prescribed for in an arm of the sea. 
(Mayor of Orford v. Richardson, 4 Term R. 439.) Now as 
an arm of the sea is clearly navigable, as it is a common high- 
way, and is considered in law as belonging to the King, (of 
course for the use of the people), if this decision were law in 
this country, it would at once decide the present question, for 
I can see no difference between the river Susquehanna and an 
arm of the sea. But as it was given in the year 1791, fifteen 
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years after the declaration of our independence, it is no more 
binding upon us than the law of France or Turkey. But 
let us take it as the evidence of a fact, and admit that 
before the Revolution, an exclusive fishery might be pre- 
scribed for in England, in an arm of the sea. Was it ever 
the case in this country? ‘This is again returning to the 
principal question. 

It is a settled principle of the English common law, and as 
I take it, of the law of Pennsylvania, that no title can be 
gained, by custom or prescription, in England, against the 
King’s prerogative, or in other words, the rights of the 
sovereign people. (Co. Lit. 114, Ro. Ab. 566. 2 Ro. 264, 
1. 40.) This maxim, it is said, is founded on the old rule, 
Nullum tempus occurrit Regi, (2 Bac. Ab. 233—4 Com. Dig. 
469. Prerog. F. 1.) though we might here take a higher 
ground, and say that the rights of a whole nation are impre- 
scriptible, a position which has often been maintained with 
truth and force by political writers, against the usurpations of 
kings and despots, and may @ fortiori be applied to the usur- 
pations of individuals. I mean, however, here, those rights 
that are essential to a nation’s welfare ; for as to their rights to 
property, which they have by similar titles with those of indi- 
vidual citizens, | would certainly not go so far. 

Again it is said that no man can prescribe, (much less 
allege a custom,) against a statute, for that is the highest 
record. (Co. Lit. 115 a.) And lastly, no man can pre- 
scribe to do a wrong or a nuisance, as to erect a dovecot, &c. 
(2 Rol. 264, |. 42.) 

These three rules are settled principles of the common law. 
They are among those sound and excellent doctrines, with 
which that system abounds, but which, I am sorry to say, are 
too often lost sight of in the decisions of particular cases. 
This observation applies peculiarly to the present question. 

That no custom or claim of prescription is valid that mili- 
tates against the King’s prerogative, is, as I have said before, 
a settled principle of the common law of England. But it is 
lamentable to find that there are so many exceptions to it, that 
it seems to have been entirely lost sight of. Bacon, in his 
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Abridgment, vol. 2, p. 233, (Wilson’s edition) after laying it 
down in the clearest terms, proceed to say as follows: ‘ But 
treasure trove, wails, estrays, wreck, to hold pleas, courts leet, 
hundreds, infangthef, outfangthef, a park, warren, royal fish, 
fairs, markets, frankfoldage, keeping of a gaol, toll, &c. may 
be claimed by prescription, without any matter of record, and 
a county palatine may be claimed by prescription, and by 
reason thereof dona felonum, &c. Also a corporation may be 
claimed by prescription.”” Iask now what has become of the 
principle amidst such a crowd of exceptions ? 

We must not, however, blame the English Judges, or tax 
them with ignorance or barbarity for having thus decided. 
We must look into the causes that induced them to do so. In 
the middle ages there was hardly any law but force. Eng- 
land was parcelled out between great and petty barons and 
their vassals, in a constant state of warfare with each other. 
They assumed rights and privileges, granted them to others, 


and maintained them by force of arms. When civilization 
began to dawn, and law to assert her empire, courts of justice 
found those privileges, as they were called, established under 
the name of customs, and were forced to respect them. Even 
at a late period, as I have shewn, the Court of King’s Bench 
was obliged to admit a right of exclusive fishing in an arm of 
the sea, because it would have been dangerous to contend 
against long established possession. We have lately seen that 
in France similer privileges or customs existed not long since, 
and that they could not have been destroyed but by a bloody 
revolution, which at last put an end to them. 

But the state of this country is very different. When 
William Penn and his companions came to Pennsylvania, 
there were no such rights or custoins established; they brought 
therefore with them the principles of the common law without 
the exceptions, which lawless force had introduced into the 
mother country. There cannot be a clearer case of laws not 
suited to our colonial situation, than those exceptions are, 
unless it should be said that we were here to go over the same 
course which in barbarous times they had pursued in England, 
and voluntarily to permit customs to be established to which 
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they had only submitted from necessity. I think, therefore, 
I can lay it down as a principle of our Pennsylvania common 
law, that no custom or claim of prescription can be valid which 
militates against the common rights, or if you please, prerog- 
atives, of the people our sovereign, because they can only be 
founded on usurpations of those rights, which I maintain, are 
imprescriptible. Among those prerogatives is the right of 
using highways in common, and among others, navigable rivers 
which have been declared highways by the legislature. ‘The 
consent of the people to such usurpations can and ought never 
to be presumed; and if unfortunately, a different doctrine 
should obtain, the consequence would be that such usurpations 
would multiply and increase in process of time, in consequence 
of this toleration, until at last, the evil as in Europe, would 
become so grievous, that a revolution would be necessary to 
rid the country of it. 

On these principles, I have no hesitation in deciding the 
question submitted, in the negative. D. 


ART. }II.—CODIFICATION AND REFORM OF THE LAW.—No. 4. 


Contracts, Mutual Promises. The decisions, formerly, on 
the subject of concurrent promises, were founded on technical 
and artificial distinctions ; but more correct principles are now 
adopted. ‘There can be no doubt, that where contracts are 
entered into, the object of which is the performance of certain 
acts, in consideration of the performance of duties, on the 
other side, substantial justice is better attained by regarding per- 
formances, rather than a promise, by one party, as the consider- 
ation of performance by the other ; and it may be questionable, 
whether courts have gone far enough in relaxation of the an- 
cient artificial rule. ‘The cases on this subject are numerous ; 
and it is important, if possible, to extract a consistent and in- 
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telligible rule from the decisions, which have been made on the 
subject. We think, the principles advanced by Lord Mansfield, 
in the case of Boone v. Eyre, 273, 1 H. Blk., note a, 
and by Lord Ellenborough in Ritchie v. Atkinson, 10 East, 
295, may furnish an important rule. In the former case, there 
was a conveyance of an estate in a certain plantation, stocked 
with negroes, by the defendant in consideration of 500/. and an 
annuity of 160/. for life, with covenants, that he had a good 
title to the estate and negroes. In an action for the annuity, 
it was said in defence, that the plaintiff was not legally possess- 
ed of the negroes. ‘The defence was held to be bad; and it 
was said by the court, that if it were regarded as sufticient, the 
failure of title to any one negro, would bar the action. The 
latter case was an action for the freight of goods from St. Pe- 
tersburgh to London. ‘The agreement proved was, that the 
plaintiff should go in a certain ship, and procure a complete 
cargo, and receive for freight so much a ton. The cargo was 
not a complete one; but the plaintiff claimed for the cargo ob- 
tained, according to the rate agreed to be paid by the contract, 
for each ton. The defence, however, was, that payment was 
to be for a complete cargo; that this was the consideration of 
the promise ; but it was said by the court, that though there 
might be wanting some small fraction of a complete cargo, still 
that there ought to be a recovery, and indemnity sought, as 
was said in the case of Eyre v. Boon, by an action. There 
would appear to be an analogy between these cases and some 
that have been decided in equity, where bills have been brought 
for a specific performance, and it appeared that there was a 
partial failure of title, yet the substance of the contract might 
be attained. In these cases, recovery was had, not merely be- 
cause relief for the partial failure might be had in an action at 
law, but because the principal object of the contract had not 
failed. If, in Boon and Eyre the title to the plantation had 
failed, which was the substantial object of the agreement, or if 
the cargo had been so small, in the other case, as entirely to 
disappoint the merchant’s designs, in forming the contract, we 
presume the decisions of the courts would have been otherwise. 

The suggestion, above made, is justified by the argument of 
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the Court, in the case of the Duke of St. Albans v. Shove, 1 
H. Blk. 270. There, after a covenant for the payment of 
money, on the conveyance of an estate, the seller cut down 
timber trees, which were growing upon the estate, and the 
court said, that a party contracting to convey land, which in- 
cludes the timber, is not permitted, by his own act, to change 
the nature of it, between the time of entering into the contract, 
and that of performing it ; because there are many cases, where 
the timber growing on an estate is the chief inducement to its 
purchase. 

In the case of Jerry v. Duntze, 2 H. Blk. 389, the court 
states it as a rule established, in the construction of covenants, 
that if any money is to be paid, before the thing is done, the 
covenants are mutual and independent, and applied the rule to 
a case, where money was to be paid by instalments, which, by 
the contract, were payable on the performance of certain acts. 
In such cases, it is manifest that the consideration of the con- 
tract to pay is the actual performance ; and to permit a recov- 
ery, because a part of the money has been paid to the party 
failing of performance, is a complete violation of the intent. 
The rule has been often, but not universally, condemned. It 
is certainly arbitrary, and precludes inquiry into the actual in- 
tention ; for notwithstanding an independent payment, it may 
have been the intention, to make the subsequent payments de- 
pendent upon the acts which are their considerations. 

When the day, appointed for the payment of money, may 
happen before the thing, which is the consideration of the 
money, is to be performed, the rule is stated to be, that an ac- 
tion may be brought for the money, without averring perform- 
ance. It may be doubted, whether this rule may not work 
injustice. Perhaps it would be better, in such cases, that it 
should depend upon the event. When payment is to be made, 
before performance can happen, it seems just to regard the 
promise as independent ; and so when the time of payment has 
arrived, before performance could have been had, though there 
may have been uncertainty originally : but, when a reason- 
able time for performance had elapsed, before the time of pay- 
ment, it seems unjust, to enforce one part of the agreement for 
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the benefit of the party, who has been guilty of delay. The 
injustice of the rule, as it may occasionally operate, is well il- 
lustrated in the case of Campbell v. Jones, 6'T. R. 570. It 
was action of covenant on an indenture, by a patentee for an 
improved method of bleaching materials, used in making paper, 
by which an agreement was made between the parties, in con- 
sideration of £250 paid, and of £250 agreed by the defendant 
to be paid, in consideration that the plaintiff had agreed to permit 
him to exercise the right secured by the patent, and in consid- 
eration that the plaintiff had agreed to permit him to exercise 
the right secured by the patent, and in consideration that he 
had agreed to instruct him in the art of bleaching materials by 
a certain time mentioned, or sooner, if the plaintiff should soon- 
er perform his part of the agreement. The time mentioned, in 
the indenture, elapsed; and the defendant had enjoyed the 
privilege of exercising the right, but the plaintiff had not taught 
him the art of bleaching, according to the agreement, and yet 
sought to recover the money covenanted to be paid in considera- 
tion thereof, and the court sustained the action; although it 
was admitted, that the plaintiff might be liable for his neglect 
in another action. Here it is observable, that the effect of the 
rule was, to change the agreement of the party entirely. The 
agreement was executory, and although the defendant had en- 
joyed a part of the consideration, it would seem to furnish no 
ground for the plaintiff’s action to support which, a performance 
of the whole consideration was necessary, if any regard was 
to be had to performance. Although no time was fixed for 
the performance of the plaintiff's duties, it is apparent, from 
the terms of the agreement, that they were to be executed 
within a reasonable time, and that the intention of the parties 
was made to yield to a rule entirely artificialh The court, in 
this case, also adopted the distinction, that the part of the con- 
sideration, which was unperformed, was not the most material 
part of the agreement ; but this distinction does not seem to be 
applicable to the case ; for it can only be taken in cases, which 
are executed. In the ease of Boon v. Eyre, the material part 
of the consideration was the conveyance of property, which was 
executed. And in the case of Ritchie v. Atkinson, the agree- 
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ment was substantially performed. ‘The above case was rath- 
er like the case of the Duke of St. Albans v. Shove, in which 
the contract for the sale of lands was executory, and the party 
who would enforce the contract, had disabled himself to per- 
form it. It is not to be supposed, that if, in the case of Boon 
v. Eyre, the party selling the equity of redemption had with- 
held the stock of negroes, he could have recovered upon the 
contract, whilst it was executory. 

The old cases on this subject, as Lord Kenyon observed, 
outraged common sense. They are extremely subtle, and too 
much of the same spirit may be traced in the later cases. 
Rules ought to be adopted, which shall carry into effect the 
intention of the parties, and which shall do substantial justice 
between them, when the intention cannot be traced. It has a 
tendency to encourage fraud, to construe promises as indepen- 
dent of each other, and a presumption should be made, when 
it is admissible, that the intention was otherwise. The princi- 
ples of the old cases are too technical for the affairs of common 
life, and they ought to be entirely rejected as authorities. 

Considerations founded upon a former promise which ts 
void. The law is said to be, that an agreement, founded upon 
a previous void promise, does not rest upon a sufficient consider- 
ation. Cockshott v. Bennett, 2'T. R. 763. There is said to 
be a distinction, between promises which are void, and such as 
are merely voidable; and that such promises of an infant as 
are void, and the promises of a married woman, are insufficient 
to support a subsequent promise. The doctrine, thus generally 
stated, seems to be unreasorable. It should be considered, 
that the distinction, between void and voidable contracts of in- 
fants, is, in many cases, arbitrary and artificial ; depending up- 
on the form of the promise, and the manner in which it is to 
take effect, and not upon the actual advantage received by the 
infant ; and there are many cases, where the actual considera- 
tion of the agreement of a married woman is very beneficial, 
still, from the policy of the law, it is considered as absolutely 
void ; yet when it is recognised by a new promise, after the 
disability is removed, it is entirely reasonable that it should 
have effect. 


25* 
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The Statute of Frauds. The statute of frauds and perjuries 


has made important alterations in the common law, in respect 
to personal contracts. Its policy has been doubted, and by 
some it is thought to have promoted, rather than to have dis- 
couraged, fraud. 

The express provisions of the statute have been disregarded 
in a remarkable number of instances, probably from a regard to 
the hardships attending individual cases. These provisions 
ought to be revised, with a view, if possible, to establish cer- 
tain landmarks, which shall obviate future uncertainty, and re- 
strain the tendency of Judges to substitute their own views, for 
the laws prescribed to them. There can be no doubt, that it 
was the intent of the legislature, when requiring a contract or 
agreement to be in writing, that the whole subject of the agree- 
ment should be thus expressed ; and yet it has been said, that 
the consideration of the contract is not within the statute. The 
argument is founded upon a narrow construction of the words 
of the law. The consideration is a part of the contract. It is 
the whole of the undertaking of the party, for whose benefit 
the promise is made. ‘There is the same danger of fraud, from 
the admission of parole proof, to establish the consideration, as 
the promise, of which it is the foundation. It ts within the let- 
ter of the statute. It may be, that the actual consideration is 
insufficient ; and the temptation is obvious to substitute a dif- 
ferent one ; or it may be in part illegal ; and it may be the inter- 
est of the party that it should appear to be legal in evidence. 
It is not a mere form. It is important, because there is great 
danger of mistake, in regard to the consideration, as well as the 
promise. The parties are placed upon an unequal footing, if 
one is to depend upon parole evidence, whilst the other has 
the greater certainty, which a written agreement affords, to es- 
tablish his rights under the contract; and though it is an in- 
convenience voluntarily incurred, it is not the policy of the law 
to sanction it. The case of Wain v. Warlters, 5 East, 10, 
was decided upon a full view of the evils resulting from a loose 
mode of proving a contract, and not merely upon the meaning 
of the terms used in the statute. ‘The decisions, which have 
denied the authority of this case, are, in substance, mere phi- 
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lological discussions of the import of the terms agreement and 
promise ; as such, they are foreign to the purpose of these in- 
quiries, which relate to the expediency of proposed or existing 
regulations. 

In the subsequent case of Egerton v. Mathews & al. 6 
East, 307, it was decided, that a bargain for goods was not 
within the statute. It is difficult to find, in the nature of the 
case, any difference. A bargain is in fact an agreement, and 
the danger of fraud is the same. 

There are certain cases, in which the danger of fraud is re- 
mote, as where the supposition of fraud would imply a con- 
spiracy to effectuate its object. 

We can see no reason, why an exception should be made of 
executory contracts, or of contracts for the sale of articles, 
about which work and labor was to be done; as in Jowens v. 
Sir John Osborne, 1 Str. 506, the case of a chariot to be built ; 
especially when the distinction is so nice, as in the case of 
Clayton v. Andrews, Burr. 2101, in which case, the only labor 
to be done upon the corn, the subject of sale, was threshing it 
before delivery. There is the same danger of fraud and per- 
jury, in the one case as in the other, though the intervention of 
time is more satisfactorily accounted for, when the subject does 
not exist in solido. Still the chariot or other article, which is 
claimed to have been ordered, may remain for years in the 
hands of the manufacturer, after it is built, and yet the action 
on this principle, will be allowed. 

In the case of Simon v. Motivos, 1 Bl. Rep. 599, it was de- 
cided, that sales by an auctioneer were not within the statute, 
because the auctioneer acted as agent for both parties, and be- 
cause of the great publicity attending such sales ; but the pro- 
visions of the statute clearly embrace sales at auction. The 
agency is only shown by parole evidence, and the publicity 
attending the case ought not to distinguish it, because it only 
proves the number of the witnesses, or the amount of parole 
evidence. 

The most important provision of the statute is that which 
relates to special promises to answer for the debt, default, or 
miscarriage of any other person; and here, as it would seem, 
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most unjustifiable and impolitic exceptions have been made. 
An exception is made, where the promise is original; but there 
may be original promises to answer for another’s debt, and they 
are within the words of the statute. There are some cases, 
where the party, for whose benefit the promise is made, was 
not known or chargeable, nor perhaps privy to the promise. 
In these cases, the exception, if it may be considered such, is 
more reasonable ; as where a person buys goods at auction, 
without naming his principal. It is apprehended, however, 
that there are other cases, coming under the class of original 
promises, where there is in fact no debt of the party to be ben- 
efited, which are within the intent of thestatute. There is no 
debt, in such cases, because the obligation of another is substi- 
tuted ; and this is the very danger which was apprehended— 
the possibility of fraud and perjury, in shewing this substitution. 
But for the substituted agreement, the party, receiving the pro- 
perty or enjoying the services rendered, would have been liable 
upon an implied assumpsit. ‘There is no circumstance, to 
withdraw the case from the mischiefs avoided by the policy of 
the statute, when the undertaking is original, which does not 
equally affect collateral undertakings. 

In the case of Jones v. Cooper, Cowp. 227, the words 
were, “I will pay you, if Smith does not”; the undertaking 
was before the delivery of the goods, but Smith was entered as 
the debtor. The court said that the case was within the statute 
of frauds, but that it would be otherwise, if the words had been, 
before the delivery, ‘‘ 1 will see them paid for.” But the dan- 
ger of fraud and perjury would be the same in each case. 

A distinction is said to exist, when there is a new considera- 
tion, independent of the debt, moving between the new parties 
to the promise, to assume another’s debt. It is apparent, that 
there is the same mischief to be apprehended, when there is a 
new consideration ; for the amount of the consideration is un- 
important, if the exception is established, and it is only neces- 
sary to prove some trifling collateral agreement, to withdraw 
the case from the policy of the statute. The evil is still the 
same, against which it was the design of the statute to provide. 
We do not appreciate the force of the argument, that because 
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the consideration is sufficient to support a promise to pay the 
money, therefore it is sufficient to establish any other promise, 
as a promise to pay the debt of another. It is, indeed, true, 
that the promise may be sufficient ; but we conceive, that it 
cannot follow, that it is unnecessary to prove that promise in 
writing. It is asked, if a promise to pay £20, the amount of 
a bill, would have been binding,—why should not the promise 
to pay the amount of the bill for another, specifically, be also 
binding? Because it is the debt of another. 

The doctrine in Williams v. Leper, 3 Burr. 1886, was not 
agreed to by Mr. Justice Aston, so far as it related to the 
statute of frauds. It is difficult to withdraw the case or that 
of Castling v. Aubert. 2 East, 325, from the policy of the 
Statute. 

The danger of mistake or perjury is not so great, where the 
object of the promise is the acquisition of the instrument, 
which is the evidence of the debt, or of the property on which 
there is a lien, because the transaction is accompanied with a 
transfer of property, which itself furnishes evidence, similar to 
that of part performance in contracts for lands; but the case 
mentioned by Serjeant Williams, 1 Saunders’ Rep. 211, note a, 
of Read v. Nash, 1 Wilson, 305, that where A promises B to 
pay him a sum of money, in case he will withdraw his record 
in an action of assault and battery, is a much more unwarrant- 
able exception, unless it can be sustained on the ground, that 
in that particular case, there was no default or miscarriage. 

In the case of Wenckworth v. Mills, 2 Esp. 484, it was 
held by Lord Kenyon, that a promise by an indorser of an 
unpaid note, to indemnify the holder, if he will proceed to 
enforce payment against the other parties to the note, must be 
in writing, or it is void. This decision has been questioned, 
but it seems to be within the words and spirit of the statute. 
The indorser, it is true, was liable, but not upon his promise, 
unless in writing. 

In the case of Anstey v. Marden, 1 New Rep. 134, there 
was a verbal agreement to pay ten shillings on the pound, and 
take an assignment of the debt, and it was held not to be 
within the statute, because it was an original contract to pur- 
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chase the debt; but it appears, from the whole case, that a 
sale of the notes was not the principal object of the agree- 
ment, but a compromise for the payment of theedebt. The 
principle of this decision would entirely subvert the policy of 
the statute. 

It is obvious, from a review of the cases, that there is no 
intelligible, plain distinction laid down, to determine the excep- 
tions, and they may be still enlarged, extended or diminished, 
according to the humor of the Judges, in the particular case. 
There is still room for boundless litigation, and courts, as 
they may be inclined to extend the boundaries of evidence, or 
to confine it within the more certain terms of written agree- 
ments, may select from contradictory cases, most of which 
remain unquestioned as authorities, precedents to sustain and 
justify their bent or their principles. 

That part of the statute, requiring any interest in lands to 
be transferred in writing, would seem to embrace every pos- 
sible interest in the lands or their vesture ;—but very extensive 
exceptions have been made. So far as they relate to contracts 
for crops, they seem not to be unreasonable, because, when sev- 
ered, they ought to be placed upon the same footing as goods 
and chattels. ‘The same remark may be made of easements, 
which give a limited and not a permanent interest in land. 

It is a rule in equity, that part performance will take a case 
out of the statute ; and whether such a rule may not properly 
be established, for the guidance of courts of law, may be 
worthy of consideration. What has long been established in 
chancery, if founded upon broad considerations of equity, will 
eventually be introduced into courts of law. The doctrine 
was originally introduced in equity, on the ground of fraud. 
When fraud is distinctly made to appear, we think that courts 
of law, as well as equity, ought fully to enforce an agreement, 
which, after part performance, must be carried into full effect, 
or justice cannot be done between the parties; but this species 
of relief ought only to be given, when the acts of part perforin- 
ance are not in themselves equivocal, but conclusively show 
the nature and extent of the agreement. ‘There can be no 
doubt, that in point of expediency, the rule has been carried 
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too far. Acts of part performance are received as evidence 
of an agreement, which they have in fact no more tendency 
to prove, than any other agreement. It is possible, that the 
fraud is not on the side of the party who refuses to go on and 
execute the alleged agreement. He may have admitted the 
person into possession as a steward, or on a lease at will, or 
for a term of years, or as a mortgagee, who proposes to take 
advantage of the possession. Mere possession is ordinarily no 
farthe- evidence of the contract set up, than other circum- 
stances of parole evidence, and may be even of less importance 
than payment of money, which it has even been said, was an 
act of part performance. The extent to which this doctrine 
has been carried, has been lamented. See remarks of Lord 
Alvanley, Foster v. Hale, 3 Vez. Jr. 713. As there sug- 
gested, in many cases, sufficient reparation might have been 
had by bringing an action. ‘The practice under this rule is, 
to receive parole evidence, in direct opposition to the statute, 
and then to make part performance relate to that as decisive 
of the contract, when part performance alone would prove 
nothing. Ifthe rule on this subject is altered, except in cases 
of fraud, the effect will be to check litigation materially in 
courts of equity. When the acts of performance, however, 
are in themselves sufficient to show the agreement, and are an 
execution of it, there can be no danger in giving full effect to 
them as evidence. 

Statutes against Fraudulent Conveyances. The statutes 
against fraudulent conveyances, of 13 and 27 Eliz., have been 
adopted in this country, and the construction, which they have 
received in England, has been recognised together with the 
statutes. 

The cases on this subject are not satisfactory. ‘The con- 
struction of the statute 13 Eliz. has fluctuated. It was for- 
merly considered per se fraudulent, if, on a transfer of property, 
the debtor remained in possession. (See Edwards v. Harben 
2 'T. R. 587,)—and except perhaps in the manner of submit- 
ting the question to the jury, the rule has not been departed 
from ; but in some of the States in this country, the rule is 
differently stated, and as the subject is submitted to the jury, 
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there is room for uncertainty, and no consistent principle 
therefore, has been acknowledged in practice. 

Possession of the goods by the debtor is not in itself fraud- 
ulent. Jt is a badge of fraud. The only question, therefore, 
is, in regard to the effect, which is to be given to this circum- 
stance, as evidence. That it shall be conclusive evidence of 
fraud is too much to insist ; that it shall, standing alone, be 
indecisive, is often to sanction and protect the fraud. 

There are some cases where the possession furnishes no 
evidence of fraud, as in the case of Kidd v. Rowlinson, 2 B. 
and P. 59; where the goods were sold publicly by the sheriff, 
under an execution, and the purchaser, not being a creditor, 
suffered the debtor to remain in possession; in which case, it 
is observable, that the sale was made by a third person, and 
thus distinguished from Iwyne’s case, and others of that char- 
acter. When a sale is made by a landlord under a distress, 
or by a sheriff under execution, and the debtor still is per- 
mitted to retain possession, there ought to be no presumption 
of fraud, without showing fraud or collusion, on the part of the 
owner, which would make the sale his own act. (See 
Guthrie v. Wood, 1 Stark. 367.) And where the posses- 
sion of the vendor follows and accompanies the deed, when 
the sale is to take place on a future condition, it does not 
furnish evidence of fraud, unless it is shown that the inter- 
posing a delay, between the execution of the transfer and the 
time of taking possession, is a part of the fraudulent contri- 
vance. Since there are exceptions to the general rule, that 
continued possession is evidence of fraud, it cannot be estab- 
lished as a rule, that in itself, it is conclusive evidence of fraud, 
and it must be submitted to the decision of a jury. But the 
evil is in practice ; on presenting a case to the jury, when 
possession has not been changed, it is not uncommon for the 
court to instruct them, in general terms, that possession is not 
conclusive evidence of fraud, but may be explained by the 
circumstances of the case ; and as the rule is rather a rule of 
policy than a necessary presumption from the fact, the verdicts 
of juries depart from established law, and are inconsistent and 
fluctuating. In the case of Brooks v. Bowers, (15 Mass, 
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Rep. 244,) the instruction of the judge to the jury, on the 
trial, though in general terms, was substantially correct: pos- 
session in that case was not conclusive evidence of fraud, and 
was capable of being explained ; but the presumption of fraud 
was not repelled by any part of the evidence; and yet the 
jury negatived the fraud by their verdict, because the presump- 
tion of law was not actually presented as such by the Court. 
At the sitting in bank, the court refused a new trial, for the 
misdirection of the judge, though the verdict was manifestly 
against the weight of evidence. 

It is believed, that nearly all the uncertainty which has 
existed on this subject, has arisen from the manner of submit- 
ting the question of fraud to the jury. The practice has been 
various. Courts have sometimes stated as the rule, that pos- 
session was per se fraudulent, and sometimes the question has 
been stated as one of actual fraud, which the jury might infer 
from circumstances, giving the natural weight to possession, 
as a link in the chain of evidence, without raising from that 
circumstance any artificial presumption. Both of these modes 
are erroneous. Possession is not in itself necessarily fraudu- 
lent. If conclusive and per se fraudulent, it cquid never be 
explained ;—it would be so in all cases. Neither is it to be 
regarded merely as having its natural effect as a part of the 
res gest, in producing conviction in the minds of the jury. 
Its effect, as weighed in the scale of probability, may only be 
to leave the subject enveloped in doubt. An artificial rule, 
therefore, has been adopted, from considerations of policy, by 
which the effect of possession is ascertained, though, as evi- 
dence, it might not produce conviction of fraud. It, prima 
facie, makes out a case of fraud, and throws the burden of 
establishing innocence on the opposite party. Not that the 
jury can really believe that the party is guilty of fraud, any 
more than they can believe that grants have actually been 
made, when they are called upon in certain cases of prescrip- 
tive rights, to presume every thing which is necessary to up- 
hold possession. Here then is the mischief. If the jury are 
instructed that possession is in itself fraudulent, they naturally 
infer that fraud cannot be explained, and disregard all circum- 
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stances which explain or take the case out of the rule. If 
they are told that they are to decide according to their impres- 
sions of fact, on a view of the whole case, they are induced to 
disregard the artificial presumption, and in cases of doubt and 
concealment, possession, which is unexplained, is not consid- 
ered as prima facie fraudulent by the jury, nor when standing 
alone, even as having a tendency to establish that fact. We 
therefore think, that the effect of possession ought to be ascer- 
tained by law, so far as possible, and the legal presumption 
stated as matter of law by the court, for the guidance of the 
jury. By the present practice, where possession is not per se 
considered fraudulent, the policy of the law is in a great mea- 
sure lost. As a general rule, possession ought to be consid- 
ered prima facie evidence of fraud, and the burden of proof 
thrown upon the party, against whom the presumption of fraud 
is thus raised. ‘The exceptions which may be made to the 
rule, ought also to be collected ; and still in the analogous 
cases, which perhaps cannot be foreseen, there would be too 
much room for the discretion of the court. 

It is established law, that notice of a former settlement or 
conveyance, which was fraudulent, shall not prevent a man 
from avoiding it, in the same manner as if he had been igno- 
rant of it; because if he knew the transaction, he also knew it 
was void by law. But Lord Mansfield, in Watson v. Rout- 
ledge, Cowp. 705, said, that there was no notion at the time 
this decision was made, that courts of law, in modern determi- 
nations, would have gone so far, as they have done, in con- 
struing voluntary settlements fraudulent. It is believed that 
courts have gone too far, in making void merely voluntary 
settlements, as fraudulent, in favor of subsequent purchasers. 
When there is no fraud intended, and the settlement is reason- 
able at the time, it is going very far, to make it void in favor 
of a subsequent purchaser without notice; and where the 
subsequent purchaser has notice of such a settlement, and still 
proceeds, the fraud in reality appears to be on his own side. 
In the case of Otley v. Manning, 9 East, 59, Lord Ellenbo- 
rough examined all the cases on the question, and came to the 
conclusion, that, notwithstanding the cases of Cadoyan v. Ken- 
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nett, Cowp. 434, and Watson v. Routledge, the weight of the 
authority was in favor of the doctrine, that a voluntary con- 
veyance, without fraud, was void against subsequent purchas- 
ers. He felt the presence of the authorities, and considered 
himself bound to adhere to them, because, undoubtedly, much 
property had been purchased on this understanding ; but he 
said, it would be competent for the legisiature, to change the 
rule and to obviate all the inconvenient consequences likely to 
result from a change. Lord Thurlow also was dissatisfied 
with the rule, but said so many estates stood upon it, that it 
could not be shaken, (Evelyn v. Templar, 2 Bro. Ch. Cas. 
148.) The qualifications of the rule are extremely absurd, 
and serve to illustrate the unreasonableness of the rule itself. 
In Prodyens v. Langham, 1 Sid. 133, a voluntary conveyance 
which was fraudulent against a subsequent purchaser, was held 
to be made good by a subsequent marriage. Indeed it would 
appear, that a merely good consideration, or only colorably 
valuable, was sufficient to take a case out of the rule. 

Originally, it seems, that a voluntary settlement was only 
prima facie fraudulent against a purchaser; (Sir Ralph 
Boney’s case, Vent. 193, Style, 446,) but the court after- 
wards decided that the presumption was not to be contra- 
dicted. 

We presume it will not be doubted that the law ought to 
be changed, and in that event, certainly the suggestion of Lord 
Ellenborough relative to existing interests, ought to be regard- 
ed. An exception ought to be made for purchases already 
vested, and the law should not be made to take effect, until 
its provisions are fully understood. 

It is a rule of law, that a voluntary conveyance must be set 
aside, in favor of subsequent creditors, with notice. It is cer- 
tainly entirely equitable, that such a conveyance should be 
considered void against antecedent debts, and against all credit- 
ors without notice ; but it may be questionable whether credit- 
ors with notice have a superior claim to voluntary conveyances 
on a meritorious consideration. If the rule in regard to subse- 
quent purchasers is altered, and the rule continued in favor of 
creditors with notice, there will be abundant room for collusion 
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to impeach a title by pretended debts. The voluntary con- 
veyance is sustained against the grantor, but if the debts, which 
he contracts, may be collected out of the property, it is easy 
for the grantor to incur debts collusively, and destroy the effect 
of his conveyance. 

There seems to be no doubt, that although a deed in favor 
of creditors and purchasers, is declared absolutely void by the 
statute, except as against the grantor and his representatives, 
that a conveyance made to a bona fide purchaser by the 
fraudulent grantee, “would purge the fraud.” (Porter v. 
Clinton, Comb. 222.) A different doctrine has been adopted 
in Connecticut. (Salmon v. Bennett, 1 Conn. Rep. 525, note.) 
Considerations of public policy seem to require, that assign- 
ments of real property should be, as far as possible, unembar- 
rassed : and great uncertainty would affect titles to land, if a 
title which was negatively conveyed was liable to be im- 
peached, in the hands of a bona fide purchaser, for a fraud, 
which might be remotely traced in the chain of title, and 
against which no vigilance could have guarded. The English 
rule, therefore, seems more promotive of public security, to 
which it is the policy of the law to make private interests 
yield. Perhaps both may be sufficiently secured by a pro- 
vision, which renders the fraudulent purchaser, who shall have 
sold the land, liable for the amount which he receives, as for 
money had and received, to the use of the person defrauded, 
and by making him a trustee for property or choses in action, 
received as the consideration of the conveyance, and by sub- 
jecting the second bona fide grantee to payment for the prop- 
erty, when it has been granted upon a consideration which is 
not valuable, though it may not be fraudulent. 

The Statutes of Limitations. The literal terms of the stat- 
ute of limitations, would make the mere lapse of time itself an 
absolute bar to all actions coming within its provisions; but if 
the object of the statute, though not declared, was to establish 
an artificial rule of presumption, as a rule of policy, in the 
place of the uncertain inferences, resulting from the circum- 
stance, that a party has long delayed the bringing of his action, 
the courts have, it is believed, without sufficient authority, sup- 
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plied the modifications and qualifications, consequent to such 
a construction. ‘They may perhaps be thought to have, in 
some respects, amended the law, but we think, it should have 
been left to the legislature to perfect the rule which they had 
interposed. As might have been expected, the courts, who 
have sought to adapt their decisions to the emergencies of each 
individual case, have fixed on no consistent principle, and have 
wandered far from the original policy of the statute. ‘The ob- 
ject of the statute was not to provide for cases of controversy 
merely, where the right was asserted on one side and denied 
on the other, but for cases also of doubt, where the party him- 
self to be charged, in consequence of the doubt, thrown over 
all transactions, by the lapse of time, might be unable to deter- 
mine the justice of the claim. When it was decided, there- 
fore, that the statute did not take effect, in a case where the 
defendant had said, on the presentation of a claim, “ prove it 
and I will pay you,” (lt Lord Raym. 389, 1 Salk. 29,) the very 
letter and policy of the statute were disregarded, and though 
this was called a conditional promise, the terms of the condi- 
tion, but for the statute, would effect all claims, and the debt 
is denied to be capable of proof, partly, because from the lapse 
of time, the evidence, which might be adduced to support it, 
has lost its efficacy. Before the statute, the presumption of 
payment, resulting from delay, wasstrong. ‘The statute ascer- 
tained the time, when such a presumption should be decisive. 
So, where the defendant said, “1 am ready to account, but 
nothing is due to you,” which was considered a sufficient 
promise, to take the case out of statute, (Cowp. 648,) the object 
of the statute was disregarded. In the case of Bryan v. Horse- 
man, 4 East, 599, the defendant, had denied the debt, on the 
ground, that it was ‘more than six years since he contracted,” 
an expression which rather showed his intention to insist upon 
the statute, than renew the original promise, and yet it was 
holden by Lord Ellenborough to be a sufficient acknowledg- 
ment, to take the case out of the statute, though he said it 
might be otherwise, if he did not consider himself bound by a 
train of decisions on the subject. Some cases seem to have 
been taken out of the statute, by an acknowledgment of the 
26* 
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original debt, but the statute is founded on the presumption, 
that, although the debt may have been originally just, yet that it 
no longer exists. See Clemenlson v. Williams, 8 Cranch, 70. 
But the cases on this subject are totally irreconcilable, and it 
has been regretted by Judges, that the plain principles of this 
wholesome statute were ever departed from. See Starkie on 
Evidence, part 4, 892. The courts in England and in this 
country have refused, in the late cases, to go further, in con- 
sidering loose acknowledgments as taking a case out of the 
statute, and we apprehend that the legislature ought to rescue 
the statute from all its perversions, and confirm it, with the ex- 
ception of an express acknowledgment of the debt, with a de- 
claration of their construction, in regard to individual cases, 
which might be selected as a guide, from those which have oc- 
curred in the courts. The cases, which have been decided in 
Pennsylvania, furnish a more correct construction of acknow]l- 
edgments, than any others which have occurred in this country, 
or in the English courts. See 9 Sergt. & Rawle, 128, and 14 
Sergt. & Rawle, 195, and cases there cited. The doctrine 
adopted in these decisions is, that the acknowledgment must be 
such, as is consistent with a promise to pay. 

Bills of Exchange and Promissory Notes. No part of the 
law has given occasion to greater litigation, than that which re- 
lates to the construction of Bills of Exchange and Promissory 
Notes, and the duties and liabilities, which result from them. 
Bills of exchange are foreign and inland. Whether a bill drawn 
out of the State, but within the United States, is a foreign or in- 
land bill, has been a subject of controversy. See 5 John. Rep. 
35, 3 Pet. Rep. 586. It seems to be considered the better opin- 
ion, that they are foreign bills. ‘The decision of the Supreme 
Court of the United States was undoubtedly correct on this 
point ; but the rule must be attended with great practical in- 
convenience, because different rules are applicable to foreign 
and inland bills, and those which are established for foreign 
bills are attended with greater expense and trouble. The 
greater the number of artificial rules, the more frequent will 
be the misapprehensions of the law; and the more common 
the mistakes in pratice. Certain regulations have been pre- 
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scribed, as indispensable to the collection of foreign bills, which 
are extremely proper, because they regard the rights of indi- 
viduals living within a foreigu jurisdiction, where more formali- 
ty and official certainty is required ; but this in our domestic 
tribunals, is unnecessary, because it was the intent of the con- 
stitution, to make the decrees and judgment of every court 
alike respected, in all the tribunals of the United States, so 
that none should be considered foreign to each other. 

It was decided in Masten et al. v. Miller, 4 T. R. 320, that 
an alteration of the date of a bill, so as to accelerate the time 
of payment avoided the bill ; the court, however, were divided 
in opinion, Buller J. delivering an elaborate opinion to the 
contrary. ‘The court would probably have considered any al- 
teration, if made by a party, whether material or not, as suf- 
ficient to avoid the instrument, as Kenyon Ch. J. only excepts 
accidental alteration, though Grose J. speaks only of material 
alterations, as having the effect to avoid a written engagement. 
In Hunt v. Adams, 6 Mass. Rep. 519, Parsons, Ch. J. lays 
down a principle, which appears more reasonable, viz: that an 
immaterial alteration shall not have the effect to avoid a simple 
contract. It is certainly a rule of extreme severity, to avoid any 
writing, whether a deed or other instrument, for an incautious 
alteration, which could not have any effect upon the relations 
of the parties. Such rules of hardship and severity rather have — 
a tendency to encourage fraud, than to preserve the purity of 
contracts, and, as Chief Justice Parsons observes, are beneath 
the wisdom of the law. 

Acceptance, &c. When a bill is drawn payable within a 
certain time after sight, it is necessary, in order to fix the time, 
when the bill is to be paid, to present it to the drawee for ac- 
ceptance. ‘There is not any fixed time, when a bill, drawn 
payable after sight, shall be presented to the drawee, but it 
must be presented within a reasonable time. It is said to be a 
mixed question of law and fact, what is a reasonable time, and 
whether due diligence and care have been used in present- 
ing the bill: but it is believed, that, in practice, the question 
has been too much yielded to the cognizance of the jury, and 
the result has been great inconsistency in their decisions. All 
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that is matter of law ought, if possible, to be separated distinctly 
for the decision of the court. 

It is remarkable, that no general rules have been established 
on certain subjects, which are constantly occurring in practice. 
It is said to be a rule, that notice is necessary to charge a par- 
ty living in the same place, the next day. (See Tindal v. 
Brown, 1 T. R. 167,) and yet it is the general direction of 
Marius and other writers, that notice of the dishonor of a bill, 
shall be sent by the next post, when the parties do not live in 
the same place. But it is observed by Lord Ellenborough, if 
notice by the next post is necessary, in such cases, the party 
often has less than one day, for the post may go out imme- 
diately, or very shortly after the letter of advice arrives. 
Whether in that case it is necessary to give notice by the next 
mail, when there are four or five hours allowed for the purpose, 
seems not to be decided. (6 East, 3.) Now in this and other 
cases, no rule has been laid down, because cases have not arisen 
for the action of the court. These therefore are properly cases 
for the interposition of the legislature, and thus men of business 
might be saved the necessity of becoming pioneers for courts of 
justice. 

When notice is required to be given of the dishonor of a bill, 
and the parties live in the same town, to allow that notice on 
the next day is sufficient, seems too great an indulgence. It is 
far less than the degree of diligence, which men ordinarily ex- 
ercise for the preservation of their own property. When the 
post goes out the same day, and there is an hour or more be- 
fore the closing of the mail, notice should be given on the same 
day ; if less time, on the next day. Lord Ellenborough said, 
in 6 East, 3, when there were four or five hours, before the 
post went out, it would be a material question, whether notice 
was necessary on the same day “if the question were neatly 
raised.” It is truly surprising, that doubt should still be suffer- 
ed to exist on such a question. 

The proper mode of accepting a bill is by the drawee writ- 
ing on it the word accepted, and subscribing his name ; a pre- 
vious promise, however, to accept, anda promise by a collateral 
writing, or by parole, has been considered sufficient. It has 
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been lamented that acceptances had not been confined to the 
regular mode, namely, an acceptance on the back of the bill 
itself; but now by statute of 1 and 2 Geo. IV. c. 78, $ 2, no 
acceptance of any inland bill after the Ist of August, 1821, 
shall be sufficient to charge any person, unless such acceptance 
be in writing on such bill, or if there be more than one part of 
such bill, on one of the said parts. ‘The change effected by 
this statute is so beneficial, that it must eventually be adopted 
universally in this country. It is the policy of the law, to make 
bills of exchange, because of their peculiar character, simple in 
their nature, and free from the conditions, which might embar- 
rass their negotiability. It is quite inconsistent with this pur- 
pose, to render an answer in a letter, accompanied with other 
circumstances, which might induce a third person to take the 
bill by indorsement, sufficient as an actual acceptance, as in 
the case of Pierson v. Dunlop, Cowp. 571. Conditional ac- 
ceptances are usual, but the condition ought to be ascertained 
by the terms of the acceptance on the bill itself. It must have 
the effect greatly to promote litigation—to consider vague 
promises, evidently having regard to a future presentment, as 
an actual acceptance, as in 1 Atk. 611, 5 East Rep. 514. 
The old doctrine has been adopted in this country, and seems 
to have been extended to bills, not in existence, at the time of 
the promise to accept. 2 Peters’ Rep. 181, and cases there 
cited. 

Whether the drawer of a bill of exchange, is entitled to no- 
tice of non acceptance, when he has no effects in the hands of 
the drawee depends upon circumstances, and may be a ques- 
tion of uncertainty. It has been regretted, that the invariable 
rule of notice in all cases, had not been established originally, 
and its present introduction would put an end to much litiga- 
tion. The foundation of the rule is said to be the fraud of the 
drawer, who knew that he had no effects in the hands of the 
drawee ; but it does not follow, because he has no effects in 
his hands, that he had no reason to suppose his draft would be 
accepted. He may have reason to know that for his honor, 
his correspondent will answer his application. He may sup- 
pose, that he shall be able to make provision for it, before it 
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becomes due. The fraud, which is supposed, is, in most cases, 
constructive merely. ‘The cases are few, in which there is ac- 
tual fraud, and to provide for these by general laws, is not the 
rule of expediency. The general rule should require notice, 
with the exception of cases of actual fraud. Such cases would 
be impliedly excepted, without express provisions. The ad- 
vantage gained would be a certain rule and greater simplicity— 
considerations of great importance in mercantile transactions. 

For the same reason, notice of dishonor should in all cases 
be required to the indorser, except perhaps when the bill is 
for his accommodation. Whether on refusal to make payment 
of a bill, presented on the last day of grace, an action may be 
commenced on the same day, seems to have been differently 
decided in the several States, where the question has arisen, 
and therefore the question ought to be settled by the legisla- 
ture, especially in the States where it is yet undecided. 

It has been made a question, whether, if a bill or note be 
made payable at a particular place, it is necessary for the 
holder to aver or prove a demand of payment at the place. 
Such a demand is required by the English law. The contrary 
has been determined in some of the American courts, though 
in many of them, it may still be considered a subject of con- 
troversy. Nothing can be more unimportant than the manner 
in which this question is settled. That it should still remain a 
subject of doubt is disgraceful. It would seem, that the doubt 
and difficulty in these cases increases with the minuteness of 
the question. In the case of Caldwell v. Cassidy, 8 Cowen, 
271, it was held, that when a note was payable at a particular 
place, demand at that place need not be averred; but that if 
the note was payable on demand at a particular place, then 
a demand at the place was necessary. 

It has also been a question of extreme difficulty, whether, if 
a bill be drawn generally, but accepted payable at a particular 
place, the presentment must be averred and proved to have 
been made there. In England, the courts of K. B. and C. P. 
have been at issue on this point. In the Exchequer Chamber 
the decision of the former court was reversed, and that of the 
latter established ; but again in the House of Lords, the Judges 
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were divided, and the legislature were at length called in, 
magnas componere lites.’ By the statute of 1 and 2 Geo. 4, 
ch. 77, it was declared that an acceptance payable at a partic- 
ular place, had the effect of a general acceptance, and that the 
holder was not bound to present the bill at any particular 
place, and that the acceptor might be called on elsewhere, as 
well as at the place indicated, but that it should be considered 
a qualified acceptance, if payable at a particular place only, 
and not elsewhere. All these minute questions, affecting bills 
and notes, so difficult for courts, because of the conflicting 
authority, might be settled with perfect ease by the legis- 
lature. 

Days of Grace. It is not yet settled whether days of 
grace ought to be allowed on bills payable at or after sight. 
This point ought to be settled, and it would seem, that the 
rule of convenience would be, not to allow the days of grace 
on bills thus payable. ‘They seem to stand on the same foot- 
ing as bills payable on demand. The allowance, in any case, 
of days of grace, is extremely absurd ; and so far as it has any 
effect, leads to error, and perverts the simplicity of the law. 

Protest. Whether a protest ought not to be drawn on the 
day when a foreign bill is dishonored, has been doubted; but 
though the practice has been merely to note the bill on that 
day, it has not been decided. (See Charters v. Bell, N. P. C. 
48.) For the sake of avoiding an inconvenient laxity of 
practice, a protest ought to be required to be drawn on the 
same day. 

Sureties. It isa matter of controversy, whether a person 
who is a surety and joint maker of a promissory note, can call 
on the holder of the note, to proceed without delay to collect 
the note, and whether the holder’s neglect so to do, exonerates 
the surety from liability. (See 8 Johns. Ch. Rep. 563; 13 
Johns. Rep. 174; 17 Johns. Rep. 384.) There seems to 
be no reason why a different rule should be adopted for a joint 
surety who is maker, and one who is liable as indorser. An 
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indorser has no other relief than to be subrogated, on payment, 
to all the rights of the holder, and this, it would appear, would 
be an adequate remedy for a joint maker. 

It is a rule, that a promissory note must be for the payment 
of money only, or it is not within the statute of Ann. The 
law, which authorizes suits in the name of the assignee of bills 
of exchange, is in the highest degree beneficial. It is believed, 
that all contracts ought to be recognised as assignable, as well 
by courts of law as equity, and the right of the assignee to 
sue sustained in all cases, whether a note payable in money 
unconditionally, or on a contingency or any other contract 
relating to money or merchandise. The existing law is 
founded on an old principle, the object of which was to 
restrain maintenance. It was adopted under the feudal sys- 
tem, when commenced was almost unknown, and the assign- 
ments which took place, were merely of disputed interests in 
land. The rule was ill adapted to a commercial age or coun- 
try, and is in effect, disregarded ; its inconveniences only are 
retained, the principal of which is, the necessity of resorting to 
two distinct tribunals, fully to establish the interest of the 
assignee. ‘The rule, as first established, is still binding on 
courts of law, but courts of equity fully recognise the title of 
the assignee, and authorize suits in his name. A principle 
which has once been established in equity, is soon acknow- 
ledged at law. The rights of the assignee are protected to a 
certain extent, in courts of law. When a chose in action is 
assigned by the owner, he cannot interfere to defeat the rights 
of the assignee in the prosecution of a suit brought to enforce 
those rights, (Welch v. Mandeville, 1 Wheat. 225; 5 
Wheat. 277.) Why then should the legal principles and 
rules of practice, which restrain the assignee from fully exer- 
cising his rights, be so solicitously preserved? If the substance 
of the transaction is upheld, the mischief of maintenance is 
admitted, and no check is interposed by a court of chancery. 

There can be no objection of any importance to an altera- 
tion of the law. The assignee should be authorized to sue in 
his own name, and the defendant should be permitted to show, 
that the assignment has not taken place under circumstances 
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of fairness, and every defence which is admissible in equity, 
should be authorized by courts of law. If, in this respect, 
bonds and promissory notes, whether negotiable or not, are 
placed upon a footing, it would seem to be proper to make 
them alike prima facie evidence of a valuable consideration. 

Usury. The impolicy of the statute against usury, bas been 
strongly urged by modern reformers. We shall briefly allude 
to some of the considerations in favor of the existing law. 

It is a principle which is known and acknowledged where- 
ever the common law prevails. A great argument against 
sumptuary Jaws, and laws interfering with commercial trans- 
actions in general, is the impossibility of carrying them into 
effect ; but the argument does not apply to the statute pro- 
hibiting usurious interest. It has for ages been carried into 
effect, and has not been oftener violated than other regulations 
of law. We have reason to distrust those speculations of the 
closet which are at variance with maxims that have been con- 
sidered fundamental in every community. What has been 
generally approved cannot be entirely mischievous. And it 
may well be doubted, whether the imagined advantages, to 
result from a change, are not less than the evils, from which 
the law has protected us, and which we cannot understand, 
because we have not felt them. The existing law is a guard 
against extortion and oppression. The law is undoubtedly 
often evaded, still it is strictly enforced in the courts. No 
evasion which is brought under their cognizance, can escape, 
and what is condemned by the law is usually considered dis- 
reputable. Public opinion is therefore exerted to enforce the 
provisions of the law, and though its operation may be imper- 
ceptible, its influence is every where felt. The laws are not 
designed merely for those who are insensible to moral re- 
straints, but also for the guidance of honest men, who but for 


this would insensibly be drawn into the competition for oppres- 
sive and usurious interest. 


commodity, is an article of commerce, and as such, to be left 
to the unrestrained negociations of men. But, in this species 


of commerce, the rich have on their side every advantage of 
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The argument is imposing, that money, like every other 
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situation and of knowledge. The value of money is at all 
times uncertain. ‘There can never be more than an approxi- 
mation to the true value. It depends not upon the value of 
commodities of which it is the representative, but upon the 
exigencies of commerce, and is as variable as the price of 
stocks, or the arts of stock-jobbers. Whatever alarms the 
fears of avarice or excites the hopes of the speculating, must 
enhance or diminish the value of money. ‘The consequence 
would be a perpetual fluctuation in the rate of interest, if the 
standard were not established. Occasionally it would rise 
much above the established rate, and again by a natural re- 
action, fall far below it ; but ordinarily it would oscillate about 
the point which the good sense of the community should have 
fixed as the value of money. As those who speculate upon 
the chances of a game of hazard, find in a long series of com- 
binations, that the sum of their gains is balanced by their 
losses, so with infallible certainty, it may be shown, that in a 
long continued course of speculation in stocks, or in the value 
of money, the occasional profits are only sufficient to restore 
the losses to the uniform level. The advantages, therefore, 
are only occasional, and are won by the crafty from the needy 
and unsuspecting. ‘The profits are not the results of fair cal- 
culations on the value of money, but spring from the influence 
which may always be exerted by power and knowledge, over 
those who, having little to hope, have every thing to fear. 
Whenever any rule of interest is secured, beyond the average 
value of money, for a length of time, it is founded, not upon 
the true sources of profit, but upon the indirect and improper 
influence which creditors are enabled to exert over those, who, 
from their situation, are dependent upon their mercy. The 
great capitalists would not be seriously affected by a change of 
the Jaw. Bankers and banking institutions are content with 
the average value of money, because their loans are founded 
upon calculations of value for a length of time. Competition 
and the eager strife for business, reduce the rates of interest 
somewhat even below its true value; and such is their influ- 
ence in the legislature, that the legal rate can never remain 
long fixed at less than its true value. Neither is the law 
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designed especially for smaller and more private negociations 
between individuals, when the exigencies of the money market 
are not pressing, and the relative situation of the parties is not 
such as to give an undue advantage to the lender. When the 
parties are equal, these transactions will proceed upon just 
calculations. In such cases, the business of money-lenders 
will be nearly as regular, and the rates as constant, as those of 
assurers against marine hazards. But the law is designed for 
the weak, for those who are already in the power of their 
creditors, for cases of oppression, and undue advantage. It 
might be a difficult subject of inquiry, where the point of 
oppression, (which the law could not support,) in hard bar- 
gains, begun ; it is wise, therefore, to establish a general rule, 
as a guide for all cases. ‘The lender has a rule for his direc- 
tion, and takes the hazard, if he passes beyond it, of the pen- 
alties, and the opprobrium which attends them. Under these 
restraints the oppressor is alarmed from his prey, and they 
who would do justice, are admonished of the necessity of 
adhering to rules of moderation, which feelings of interest 
might lead them to forget. Ss. F. D. 


ART. IV.— HOMICIDAL INSANITY. 


In a late article on the Law of Insanity, (No. XXVIII.) we 
had occasion to speak of that form of the disease which is char- 
acterized by an irresistible impulse to destroy, and every day’s 
observation convinces us of the necessity of a more general ac- 
quaintance with the subject on the part of lawyers and phy- 
sicians. We have been particularly shocked by the bloody 
details of a case that lately occurred in Indiana, and which, 
for the purpose of illustrating our views, and showing that we 
have not exaggerated the importance of the subject, we shall 
extract, notwithstanding its length, as we find it, from the Cor- 








316 Homicidal Insanity. [Jan. 


nersville Watchman, of April 2d, and append to it a few re- 
marks. 


“HELLER, THE MURDERER. 


Our readers will recollect that we recently published a communica- 
tion from the Post Master of Liberty, in Union County, Indiana, giving 
the account of a murder of a whole family in that county, in the latter 
part of February last, by the husband and father. Isaac Heller, alias 
Isaac Young, the murderer, had his trial last week, in the Union Circuit 
Court, on an indictment for murdering his wife, Elizabeth, was found 
guilty by a jury, and sentenced by the court to be hung on Friday, the 
29th inst., between the hours of twelve, noon, and three, P.M. The 
grand jury likewise found indictments against him for the murder of 
his three children, John Wesley, Sarah and Mary. 

The prisoner was prosecuted by Brown and Perry, and defended by 
Ray and Parker. The trial came on on Wednesday morning, and was 
not concluded until near one o’clock on the next morning. The jury 
were out about an hour, and brought in their verdict a little before three 
o’clock in the morning. On Thursday, after the court convened, an 
unsuccessful motion was made to arrest the judgment and procurea 
new trial—and on Friday morning the sentence of the court was pro- 
nounced by Judge Bigger. We say, without any qualification, that 
these murders and the attendant circumstances constitute the most ex- 
traordinary case that we ever witnessed or heard of. We have not 
leisure to set down for our readers, at this time, the details of the case 
with that minuteness which its magnitude and atrocity deserve. The 
defence of insanity was set up, and numerous instances of insanity, both 
in this State and Pennsylvania, were positively proven, both by physi- 
cians who had attended the prisoner, and by other intelligent and re- 
spectable individuals. It was shown that he had murdered a child in 
Dauphin county, Pennsylvania, under the most appalling circumstances, 
and had been acquitted upon the ground of insanity. This fact was 
proven by a witness who was personally aware of it. The circum- 
stances connected with that murder were detailed by another witness, 
as he had heard them from the prisoner himself, in a conversation had 
with him in October last. They were, in short, these: 

The prisoner was living in the family of a relative, in which family 
there was likewise living a little girl about ten years of age, that had 
been taken out of the poor-house. On a certain evening, Heller, who was 
then known by the name of Young, complained of being unwell, and 
expressed fears of going up chamber to bed. The gentleman and lady 
of the house persuaded and importuned him much and until a late hour, 
before he would consent to retire. At length he consented to go. As 
he was passing up stairs, he heard footsteps following him on the stair- 
way ; he passed on, however, took off his clothes and got into bed, in 
the same room where the little girl was sleeping. Immediately upon 
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getting in bed, the door he had entered opened—a person entered— 
shut the door—turned round with his back against the door, and stood 
gazing at him. Heller was greatly alarmed—but he sprung from his 
bed and made at the person, exclaiming, “ The Kingdom of Heavenis at 
hand!” He grasped at the apparition, but it was gone. He then wheel- 
ed around, jumped upon the bed where the little girl lay, and com- 
menced beating her in the most furious manner, The gentleman and 
lady below, hearing the exclamation, ran up stairs and rescued the child. 
Heller ran down stairs, and whilst he was procuring an axe, the three 
others ran down and fastened themselves up in a lower room. Heller 
broke down several doors to find them; and whilst he was breaking 
down the door of the room in which they had taken refuge, the gentle- 
man and lady escaped through a window. He entered the room and 
leaning down at the window to ascertain from the sound of their re- 
treating footsteps which way they were fleeing, he heard a soft breath- 
ing. And looking under the bed he found the little girl hid under it. 
He immediately went up stairs—took his pocket knife from his panta- 
loons—returned—pulled the little girl from her hiding place, and sever- 
ed her head from her body with his knife. 

After detailing the above to the witness, who was his near neighbor, 
he went on to say that he had long had it in his mind to kill his own 
family—‘ but, says he, ‘I have not yet quite brouglit my mind to do it— 
if I should, I think it very likely I should come right off and kill you 
and your family.’ 

The above murder was perpetrated some five or six years ago. Hel- 
Jer then after his enlargement, came off to this country—to Union coun- 
ty, Indiana. Nothing extraordinary appeared in his conduct for some- 
thing like two years. In the mean time he had married a respectable 
young woman, by whom he had the three children he has murdered 
together with their mother. It is not known that the least difficulty 
had ever occurred between him and his family. The wife and children 
were fond of him, and he of them. His fondness for his oldest child, 
John Wesley, was peculiarly noticed by the neighbors. 

The first symptom of insanity noticed in this country was about three 
years ago, by a young man who was going home with him on a Sab- 
bath evening, from a meeting they had attended in Liberty. ‘The young 
man noticed something very extraordinary in his manner—and was 
much affected. At length he asked him what was the matter. He re- 
plied in effect that a super-human influence or inspiration was upon 
him. Soon after he became very much exercised on religious subjects— 
joined himself to the United Brethren—took a part in their meetings, 
and made frequent efforts to preach. He was soon left destitute of the 
most of the little property he brought with him to this country—neg- 
lected to provide for his family—but personally he was never known to 
treat them roughly. 

Witnesses stated that for several days at a time, during the last two 
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or three years, he would act like a wild man or a raving maniac— 
during that time he was twice taken into the care of the overseers 
of the poor, and kept for some time as an insane person. On 
these occasions, the physicians pronounced him insane—but his mal- 
ady soon yielded to their prescriptions and treatment. During the 
last six months he has almost entirely neglected to provide for his 
family, who were during the time, with him, taken care of by the charity 
of the neighbors. He would chop a little wood and place it on the 
fire, and then sit by it for hours at atime, by night and day, with his 
head down, apparently in a deep study. Thus sitting he was in the 
habit of picking his finger nails, and sometimes the flesh of his hands 
until the blood would come. He sat thus, apparently taking no notice 
of what was passing—with his head down, picking his fingers, during 
the whole time of his trial. He has frequently of late expressed to his 
wife and some neighbors great horror of the poor-house—stating that 
he would rather die than be separated from his family. 

Although his conduct was thus singular during the Jast six months, 
it was not supposed that be was insane. He talked but little, yet that 
little seemed rational enough. On the morning of the murder of his 
fainily a neighbor called in to see him, and found things looking much 
more cheerful] than usual. Heller seemed much more free to talk, and 
did talk considerably about his feeling much better than he had for 
some time past, and about renting some land and going to work on it. 
The neighbor left the fainily with whom was living a sister of the wife, 
a little girl about nine or ten years of age. After he had been gone, a 
man passed along the road by the house, whom Heller watched care- 
fully until he had gotten out of sight. The wife and mother was sit- 
ting by the fire, with a sun-bonnet on, nursing her infant, about a month 
old. Heller took his axe from under the bed—went to the fire, turned 
round, and commenced rubbing the fingers of one hand over the edge. 
His wife asked him what he was going to do? he replied he was going 
to chop some wood. About this time the woman told the children to 
get some apples out from under the bed. The two litle ones imme- 
diately crawled under the bed and the little sister-in-law stood near the 
bed looking at Heller. She saw him raise the axe and strike Lis wife 
one full blow about the chin and neck. Seeing this she sprang to the 
door—threw it open and fled for the nearest neighbor’s, between a 
quarter and a half a mile off, crying murder as she ran. After she had 
fled some two hundred yards, she saw Heller come round the end of 
the house and Jook after her. Heller states that after he had despatched 
his wife he went out of the house and looked after the little girl—then 
he went back into the house—his little hoy came towards him, when 
he split him down and chopped his head off. He then dragged his lit- 
tle daughter Sarah out from under the bed—placed his foot upon her 
breast—she raised her hands for protection, and at the first blow he cut 
off the fingers of one hand and nearly took off her head. He then 
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went and rolled the mother off of the infant on which she had partly 
fallen, and cut its head off. 

He then fled. There were several inches of snow on the ground. 
His first steps from the door were to one side in the untrodden snow, 
and were distinguished from their being made with bloody feet. The 
Witnesses thought from the tracts through the snow, that he must have 
retreated from the house about as fast as he could run. After going 
about 150 yards he fell down—the bloody prints of both his hands, put 
out to protect the fall, being found in the snow. He kept up his rapid 
flight some quarter of a mile, having stopped several times, as seemed 
from his tracks, and looked back. Having reached the highway, he 
took that, and appeared to have walked from that time on. He followed 
the road about three-quarters of a mile, then took off into a lane—fol- 
lowed that a short distance—took through a small strip of woods, and 
again entered a highway—and deliberately travelled on—it being a 
southerly direction from his house, six or seven miles, when he was 
overtaken. He made no resistance to the apprehension, and returned 
without objection. Ife confessed the whole matter, expressed no re- 
grets, and assigned no cause for the bloody deed, nor has he ever as- 
signed any particularly, that we are aware of. He went back and looked 
upon the mangled bodies of his wife and children, calmly, deliberately, 
and without a sign of the least emotion. He then talked and has con- 
tinued ever since to talk about the matter when interrogated, without 
the least hesitancy or compunction. He thus talked about the matter 
but a day or so before the trial—in the presence of physicians who 
know him, and had attended him when he was acknowledged insane, 
but who declare that they think him sane at this last interview. 

Such is, we believe, an accurate statement of this most bloody, inhu- 
man and unprecedented case, as we understood the testimony detailed 
upon the trial. Much given in evidence is of necessity omitted, but the 
view presented is so far as we are able to give it, a fair one. Much ex- 
citement has prevailed for miles around the scene of this horrid transac- 
tion. The jury which tried this case was probably as intelligent and 
respectable a one as could have been had in the county. Their verdict 
and the judgment of the court seem to have satisfied the country—all 
the circumstances having been considered. Nearly all, however, who 
know any thing about the case, regard it as incomprehensibly mys- 
terious. Many who know the most about it, say they hardly know how 
or what to think of it. It is doubted whether the annals of crime can 
produce a parallel case, and it is devoutly hoped they never may ! ” 


To those whose notions of insanity have not been formed 
upon the popular standard, comment on the above case may 
seem scarcely necessary, but as the matter may not possibly 
be quite so clear to others, it may be worth while to state our 
reasons for believing Heller to have been insane at the time of 
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enacting the last bloody scene, and to obviate the common ob- 
jections to this view which here probably decided the verdict 
of the jury. 

At the time he perpetrated the murder in Pennsylvania, his 
case was unquestionably one of religious monomania connected 
with great activity of the destructive propensity. Such it seems 
to have been considered by the jury, and on that ground he 
was acquitted. This form of insanity is not of unfrequent oc- 
currence, and its subjects are now generally, if not always, held 
irresponsible by both British and American courts. Like all 
other kinds of mania, it is produced by that pathological condi- 
tion of the brain, or certain portions of it, called irritation, and 
like them, is more or less liable to be continued to an indefinite 
length of time; or if temporarily cured, to be renewed on the 
application of the exciting causes. Pinel relates the case of a 
vine-dresser, who thought himself commissioned to procure the 
eternal salvation of his family by killing them, or by the bap- 
tism of blood, as he called it, and accordingly executed his com- 
mission so far as to kill two of his children, when he was arrest- 
ed and confined. Sixteen years afterwards, when his health 
was thought to be restored, he conceived the project of sacri- 
ficing all whom he could bring within his reach, and succeeded 
in cutting the throats of two lunatics before he was arrested. 
Reasoning, then, on the laws that nature has established rela- 
tive to the phenomena of this disease, it might have been safely 
predicted that, on suitable opportunity, Heller would probably 
again, at some time or other, act over another similar scene of 
carnage. Nothing unnatural, however, appeared in his conduct 
for two years after, when his religious feelings having been ex- 
cited by attending a meeting, the cerebral irritation was renewed, 
and he rapidly followed the usual course of religious maniacs,— 
pungent convictions of sin, belief in being inspired by super- 
natural influence, wild, raving mania. About six months pre- 
vious to the commission of the last murders, it seems his disease 
yielded somewhat to medical treatment, but though no longer 
furious, it needs little knowledge of insanity to see that Heller 
was far from being cured,—as far as the patient who rallies 
from acute inflammation in the chest to die of dropsy, or some 
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other of its pathological effects. ‘To neglect to provide for his 
family, to sit by the fire hours together both night and day, 
with his head down in a state of abstraction, to be picking his 
finger nails and flesh till the blood came, to feel great horror of 
coming to the poor-house while he made no exertion to sup- 
port his family, to sit picking his nails during the trial without 
noticing what was going on around him,—are these the ordinary 
indications of cure in insanity ? 

But proceeds the account, “ although his conduct was thus 
singular during the last six months, it was not supposed that he 
was insane.” So true is the remark of Sir John Nicholl, that 
* among the vulgar, some are for reckoning madmen those only 
who are frantic, or violent to seme extent.”' No doubt there 
was a pause in the fury of the storm within him, but the higher 
powers of his nature were evidently still enveloped in clouds 
and darkness. ‘The morbid condition of his moral faculties at 
this time may be justly inferred from the conversation with the 
witness in October, or four months before the murder of his 
family. Is it to be supposed that Heller would have made 
others acquainted with the story of his former atrocity, had he 
not really believed in his hallucinations ? Would he have pro- 
claimed his own disgrace to a neighbor, and given bim an in- 
sight into his disposition, if in perpetrating that murder, he had 
been solely actuated by an inherent thirst for blood? Would 
he have told him, that he had been thinking of destroying his 
own family, and if he should, would probably come directly 
and kill him, the witness, and his family, if, in the possession 
of a sound mind, he really meditated these acts? ‘That he 
might have been sane, notwithstanding all this, is, we admit, 
barely possible, but, considering the history of the case and its 
analogies with other similar cases, that they are indications of 
insanity is not only possible, but exceedingly probable. The 
proper course for the jury, under such circumstances, obviously 
was, to acquit the prisoner, unless they were anxious to reverse 
altogether the natural relations of evidence. It is a lamentable 
fact that while the slightest flaw in the evidence of the crimi- 





1 Dew v. Clark, 3 Addams, 79. 
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nal act is deemed sufficient to prevent conviction, courts seem 
to consider it a matter of duty to be most religiously performed, 
to allow nothing but the strongest and most satisfactory proofs 
of insanity to acquit on that ground—as if doubts of guilt in the 
one case were not entitled to as much weight as in the other. 
The character of the act itself, taken in connexion with 
other circumstances, furnishes to us conclusive proof of the 
morbid condition of the prisoner’s mind. With no object to 
gain, no passion to gratify, without in fact, any motive what- 
ever, he destroys, with tiger-like ferocity, a young family, who 
were endeared to him by an interchange of the strongest and 
purest affections of our nature. He assigned no cause for his 
conduct, though he talked of it freely; unlike the hardened 
criminal, he confessed the whole matter, and unlike him too, 
though he expressed no regrets, he was far from glorying in 
his shame. Are we met by the assertion that he was excited 
by an inborn love of cruelty, an instinctive thirst for blood, by 





a native ferocity that requires an occasional victim to appease 
its cravings ? ‘We re ply, that this supposition is as inconsis- 
tent with the tenor of his former character when sane, as the 
madness of the dog is to the patient and generous nature of 
that animal. If he had been able to restrain the outbreaking 
of this terrible propensity, thus far, is it possible that he could 
not have controlled it enough to choose a time and place free 
from the risk of disturbance, and that would have afforded a 
greater chance of avoiding pursuit himself? ‘True he fled, 
and it may be from a consciousness of the Jegal consequences 
of what he had done, but this is compatible with the existence 
of homicidal insanity, where it is the moral, and not the intel- 
lectual, the perceiving, discerning, and reasoning faculties, that 
are impaired. It would be remote from our present purpose, 
to enter into a full explanation of this point, and therefore we 
can barely say that many of the subjects of this disease whose 
cases are recorded, immediately fled on the commission of 
their crime ; and the manner of Heller’s flight, his readiness to 
yield himself up, his conduct during trial, &c. are strikingly 
similar to the same circumstances related in the accounts of 
some of them. 
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The physicians, however, pronounced him sane, and no 
doubt this opinion decided the verdict of the jury. Any 
doubts of his sanity they may have been led to entertain from 
a view of his previous life and conversation, would of course 
be yielded at once to an authority which is generally deemed 
conclusive on matters of this kind. That he was sane in all 
that relates to the intellectual operations, we would not deny, 
but these physicians dij not know what Pinel, the great mas- 
ter in this department of medicine, has taught us, and the most 
distinguished of his successors have confirmed, that the reason- 
ing powers are not necessarily impaired in insanity, but that 
there is a species, ‘consisting in a morbid perversion of the 
natural feelings, affections, inclination, temper, habits and 
moral disposition, without any notable lesion of intellect or 
knowing and reasoning faculties, and particularly without any 
maniacal hallucinations.”” We have no intention however, to 
impugn their professional reputation, for it cannot be very 
discreditable for them not to know what others of greater 
name and wider opportunities are equally ignorant of. That 
the question of homicidal insanity could have presented itself, 
we cannot believe, for it appears to us that no one at all 
acquainted with the phenomena of this form of the disease, 
could have failed to recognise them in this case. One has 
only to compare it with the multitude of similar cases to be 
found in the French writers, especially Georget, to be con- 
vinced of the truth of our assertion, and cease to regard it any 
longer as “ incomprehensibly mysterious.” J. R. 
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ART. V.—SPECIAL PLEADING. 


1. Second and third Report made to His Majesty, by the 
Commissioners appointed to inquire into the practice and 
proceedings of the Superior Courts of Common Law, pre- 
sented pursuant to an address, dated 11th July, 1831, 
ordered by the House of Commons to be printed, 13th 
July, 1831. 

2. An act passed by the Legislature of Massachusetts, April 
16th, 1836, entitled, “an act to abolish special pleading 
in civil actions.” 

3. On pleading the general issue since the new rules. By 
Henry Roscoe, of the Inner Temple, Esq. Barrister at 
Law. London, 1836. 


Tue new and unaccustomed position, in which the profes- 
sion find themselves, with regard to litigated business, demands 
some notice, if it were only from the novelty of the thing. 
But we happen to be most seriously persuaded, that its nov- 
elty is not the only claim the subject has upon our attention ; 
for with it are intimately concerned the most important in- 
terests. While we have been abolishing special pleading in this 
commonwealth, it is not a little remarkable, that in England, a 
course directly the reverse has been taken; and the courts 
there have, within a year or two past, adopted a set of rules, 
in compliance with the directions of the Legislature, by which 
the use of the general issue has been very much restricted, 
indeed, almost entirely abolished, and special pleading ren- 
dered still more special. It is possible, that we may have hit 
upon the better course, and upon one that shall subserve the 
ends of justice more effectually, and render property and rights 
more secure and definite and susceptible of an exact ascertain- 
ment, than they have ever been subserved or rendered. But 
it is barely possible ; and if it should chance to be true, we 
can congratulate ourselves upon nothing more than a successful 
blunder. It is mortifying to witness the contrast with which 
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this branch of law reform has been dealt with here and abroad. 
If in England they have gone into an error on this subject, 
they have at least done it with the light and aid of whatever 
of wisdom and experience the country could furnish. There, 
a great change in the mode of administering the laws, and a 
change that instantly touches the relations of property and 
rights, is not entered upon in a moment, without warning 
given to, or advice asked from, those who are most conversant 
with the working of the existing system, and are engaged in its 
administration. A learned commission is made the channel of 
communication, through which public and individual opinion 
can find its way to the Legislature. Inquiries are set on foot ; 
the courts are consulted; the profession is invited to state its 
experience and its opinions; and men who not only wish to 
do good to society, but who are able to do it, lend their aid in 
grave and well considered suggestions and discussions. Here, 
however, what is suggested by the hasty breath of empiricism, 
goes at once into operation ; and without consideration, without 
discussion out of doors, and without warning to those who best 
understand the subject, the community find themselves sud- 
denly deprived of a system of administering justice, which, in 
the days of its greatest rigors, had more to recommend it, than 
is generally seen or believed, by unprofessional persons. We 
repeat it, this is a mortifying contrast. 

If there are any who expect that a system of forms for the 
administration of the law, can ever be devised, which shall be 
absolutely perfect, or even possessed of a prima facie perfec- 
tion, it may not perhaps be wholly presumptuous to say that 
they are mistaken. ‘The selection of a system out of several 
which suggest themselves, is, in this case, but a choice of evils. 
By this we do not mean, that mischief is the universal or 
general result of any of them; but that it does not lie within 
the compass of human ingenuity to devise a system of actions 
at law, and of the mode of conducting them, under which, 
inconveniences and evils will not sometimes be felt ; and that 
therefore, the true wisdom consists in selecting, or adhering, to 
that system which operates with the greatest certainty, uni- 
formity and exactness, in this, as in all other branclies of 

VOL. XVI.—NO. XXXII. 28 
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human affairs. ‘The remark may be trite; but it is none the 
less necessary to state it, as the groundwork of the obser- 
vations we intend to offer. 

One or two preliminary objections may be disposed of 
beforehand. 

It is often popularly objected to the law of actions, that it is 
a system unnecessarily prolix, arbitrary and complicated, and 
renders the administration of justice difficult and laborious to 
those engaged in it, and obscure and uncertain to those who 
are subject to it. Whatever tends unnecessarily to these 
results, every reasonable man must desire to see abolished. 
But how can the law, to a great extent, be otherwise than 
prolix and complicated, difficult and laborious to its professors, 
and obscure to those who have occasion even to think of its 
existence only once or twice in the course of their lives. 
Look at human society ; at the relations caused by the busi- 
ness, the pleasures, the whims, the interests, the follies, the 
vices and virtues of men, crossing each other every moment, 
conflicting at every step, and bound up in a web of almost 
inextricable tissue. ‘To reconcile these conflicting interests ; 
to make these relations harmonize, and to settle rights upon 
principles that shall be consistent and uniform, is the task 
required of the law, and is not a slight one. We ought not 
to complain that a machine is vast or complicated, if we re- 
quire it for the production of a vast and complicated result. 

Many persons have supposed that the distinctions between 
the different forms of actions are only remnants from that early 
period, when form was regarded as the entire substance ; and 
that it would be much better to allow parties to bring their 
causes of complaint before the tribunals, in plain and untech- 
nical language, and without assigning a particular form to the 
particular kind of the claim or complaint. But the expediency 
of strict forms of action, and technical declarations, may be 
vindicated on the most simple grounds of good sense and 
economy. If the claim, which a party wishes to litigate, have 
any foundation at all, it is capable of an exact and definite 
description ; and, in order that those who are to judge of it, 
should come to an exact, definite, and just decision, it is abso- 
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lutely necessary that they should be furnished, in some way or 
other, with an accurate and discriminating history or descrip- 
tion of it. A story of a wrong suffered, or a claim unsatisfied, 
told in loose and general language, may very easily reach the 
common feelings and judgment of men; but when the truth of 
that story, or rather, the right to compensation at the law, has 
to be determined, by rules and principles which are necessarily 
exact, uniform and unbending in their nature, it is necessary to 
ascertain whether the injury or claim be such as those rules 
and principles recognise. No mode can be so well adapted to 
ascertain this, as to apply the test of whether the story is sus- 
ceptible of being told in one of the forms of those technical 
recitals called declarations. Every species of injury recognised 
by the law, can be so related; and if any cannot be so de- 
scribed, there is no rule or principle of the law that can take 
cognizance of them. Moreover, every piece of evidence that 
does not tend to bring the claim within the rule of law, by 
which alone it is to be determined, is so much superfluous 
matter. It is therefore a saving of time, trouble and expense, 
at the outset, to have the claim presented in a shape that 
exactly falls under the rule of law, and then all that is re- 
quired, is to prove the story as told, and to the extent that 
may be desired. The reason too, why an individual is entitled 
to a full and accurate description of a claim that is brought 
forward against him, rests upon the same broad principle of 
justice recognised in the provision of the Constitution, which 
declares that no man shall be holden to answer a criminal 
charge, unless the same is plainly, fully, and substantially, set 
forth to him. If it is but common justice to furnish a party 
with a full and accurate description of the nature of your 
claim, those forms and that language best suited to the pur- 
pose, are certainly to be preferred. 

Improvements in this branch of the law, can, and doubtless, 
will be made. Some forms of action which the profession 
have always considered incapable of being united in the same 
writ, may be, and probably will be united. But, that exact, 
technical declarations, will ever be dispensed with, is what we 
should regret to see occur. And we are here reminded, that 
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the Legislature of this State, while they have cut away the 
whole system of pleading after the declaration, have left that 
part of the record precisely as it was before; so that the 
plaintiff must still resort to exact and strict forms, and have all 
the benefit which they give, as well as the occasional incon- 
veniences which they impose, but the defendant is at liberty 
to wander over the whole indefinite range of the general issue, 
as may suit his purpose, or be lost in its uncertainties and want 
of adaptation to his defence, adding all*the while to the ex- 
penses of himself, his opponent, and the public. This is a 
nice and beautiful piece of legislation. True it is, that the 
courts have been authorized to relax somewhat of the old 
strictness in regard to the declaration, and to permit amend- 
ments where they were not allowed before. But as long as 
any distinction at all between the different forms of actions is 
preserved, so long, under this new system, the plaintiff and 
defendant—sometimes the one, sometimes the other, will be 
in court under unequal advantages. It is no gain to the gen- 
eral system to allow a plaintiff readily to amend his writ, or 
to substitute another form of action than the one he may have 
chosen, provided that you admit it to be necessary, in order 
that he should proceed at all, to make such amendment. The 
forms of actions still remain ; the plaintiff must still be in court 
under one or the other of them; and for him to have the 
advantages which they confer, while the defendant is in court 
without the corresponding advantages which special pleading 
gives, is a great inequality, and one which would not have 
occurred, if the subject had been left alone, or had been more 
judiciously handled. The truth is, the whole record, from the 
writ down to the furthest rebutter and surrebutter, is a system 
of logic, in which each branch is as necessary to the operation 
of the whole, when it is resorted to, as every other branch. 
We wish to address these observations not only to those 
who commonly read this journal, but also to the general 
reader, if they should chance to fall in the way of any such 
persons. And we beg leave to ask any plain, intelligent man, 
if he would lift his hand to abolish that principle of our funda- 
mental law, which requires indictments to be drawn in tech- 
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nical and exact forms? We anticipate the answer, and take 
it for granted, that, if the person to whom such an inquiry 
should be addressed be a man of common sense, he would 
reject the proposition as dangerous in the extreme, and as 
throwing the citizen upon a form of procedure, in which trial 
by jury, instead of being a great privilege, would be a great 
curse. Now we cannot perceive, and we defy any one to 
point out, the smallest distinction in point of principle and 
right, between a civil and a criminal action, in this particular. 
There may be involved, in a civil action, rights as dear and 
extensive, as any that are touched by indictment. The claim 
of your adversary may embrace every acre and rood of your 
homestead, and, if successful, will turn you and your children 
in beggary upon the world; or the charge may inflict upon 
your name as severe a blow, as if the verdict were between 
yourself and the commonwealth, and not between yourself and 
your neighbor. While, therefore, on the one hand, it is 
important not to hedge the fountain of justice with paths so 
straight and narrow as to render it difficult of access, on the 
other hand, it is none the less important to be very sure that 
those who are in the possession of property and rights, should 
not have them wrested out of their hands, until the better title 
of the claimant is fully and clearly made out. To this end, 
the forms of actions at common law most essentially con- 
tribute ; and at the same time that they secure this right to 
the defendant, they confer an advantage on the plaintiff. If 
these are preserved, then the right to resort to special pleading, 
ought equally to be preserved to the defendant ; for it is, when 
there is occasion to resort to it, a necessary incident to the 
mode of proceeding in our courts, and to the trial by jury. 
We hope to make it plain, that the notion currently enter- 
tained, that it is but a crafty system of defeating an action, 
only resorted to when the defence is a bad one, is one of the 
most unfounded of vulgar errors. 

I. In the first place, then, we say, that to abolish special 
pleading, and allow the use of no other form of defence than 
the general issue, must operate to produce surprise, uncertainty 


and want of exactness; thereby defeating the ends of justice. 
28* 
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To illustrate this position. The most simple, direct, and 
just way of trying most actions, would be to require that the 
defence should be specially set forth; the object of which 
would be, not to give one party an undue advantage over the 
other, or to enable one party to wink out of sight any matter 
which constitutes his liability to the claim of the other party, 
but it would be, that the plaintiff, having been required to put 
on paper a description of his claim, in precise and definite 
terms, which completely advise the defendant of the charge he 
has to answer, should also be advised, in terms as definite and 
precise, of the answer to that claim, which the defendant 
intends to establish before the jury. Uncertainty and want of 
exactness, too, equally touch the interests of both parties. 
Under the general issue, the whole case goes to trial, without 
the law being distinguished from the fact, and without defining 
the exact questions to be tried. ‘The consequence is, that the 
trial often fails to accomplish the purposes of justice, and the 
party to whom injustice is really done, cannot persuade himself 
to sit down under it, and consequently is obliged to go to the 
full court for a new trial. When application is made for this 
purpose, there is no admissible evidence of what passed at the 
trial except the report of the judge, who presided, and it is on 
his supposed error in Jaw, that the application is founded. At 
length, however, after a difficult and often peculiarly harassing 
investigation, the parties are remitted to the further expense 
and delay of a new trial. Their confidence, and the confi- 
dence of all within the sphere of the oceurrence, in the justice 
and final character of a verdict, is diminished or destroyed, for 
they experience the comparative ease with which it may be 
set aside, and the comparative readiness with which the courts 
are compelled to exercise this power, or suffer frequent injus- 
tice to be done. This state of things is to be traced directly 
to the use of the general issue. Had the questions of law, in 
any given case, been raised upon the pleadings, and a verdict 
taken only upon the mere facts, the final judgment of the full 
court upon the controversy, would be more distinctly and sat- 
isfactorily given than it can be on a motion for a new trial ; 
for on the latter occasion, the attention of the court is partly 
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occupied with occurrences that passed at the trial, and the 
subject is not likely to be so thoroughly canvassed, as if that 
were the last decision that could be made, it being a natural 
conclusion, in the pressure of an over-charged docket, that a 
new trial will do no mischief, and may save a great deal. 

We have resorted to no bugbear in this objection to the 
general issue. The English common law commissioners stated 
in their report, that no abuse was so great, and no burden so 
pressing, upon the courts and parties litigant, as the accumu- 
lating motions for new trials ; which they referred directly to the 
custom of allowing causes to be tried under the general issue, 
instead of requiring the points of law to be evolved by demurrer. 
To cut off this great and growing evil, they recommended that 
the plea of the general issue should be abolished in nearly all 
actions, which was accordingly done. We have examined 
our own reports, to ascertain the extent of the same incon- 
venience here. The four volumes of Pickering, from the 
ninth to the twelfth, inclusive, show the following result, in 
instances where the general issue was pleaded. 


Reasons. 
Number of applications for | Number of new | Misdirection | Conduct 
a new trial trials granted of Judge of jury 
93. 32. 24. 9. 











Now in most of these instances, the expenses of a second 
trial, at least, might have been saved by a different mode of 
shaping the cause before it goes to the jury ; and the instances 
are not rare, where the cause goes up again to the full court, 
on some points of supposed misdirection given at the second 
trial. Cases often occur, it is true, where the result could not 
be effected by pleading; but wherever a special plea is appli- 
cable, no other course is so effectual for sifting out the real 
points in controversy, and bringing them to a speedy and accu- 
rate determination. The result given above, it is likewise to 
be remembered, is only of causes tried in the Supreme Court. 
To how great extent the same inconvenience in the Common 
Pleas prevails, needs only to be suggested to any practitioner 
of that court. 

It will be observed, that in the above summary, from four 
volumes of Pickering’s Reports, among the reasons for which 
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thirty-two new trials were granted, twenty-four of them ar 
for misdirection of the Judge in point of law. This is not to 
be wondered at. In the hurry of a trial at nisi prius, under 
the general issue, the Judge is obliged to extract the point 
of law from the whole mass of the cause, as soon as it is 
suggested by counsel, without opportunity for reflection, 
consultation, or the examination of authorities, and to state it 
immediately to the jury. A rapid analysis like this, combined 
as it must be, with a condensed exhibition of the testimony, 
running through two, three, or four days, is a task in which 
the ablest and most learned men may sometimes err; and they 
may well console themselves—as indeed from the nature of 
the case they must—with the declaration of an English judge, 
on the occasion of his opinion being reversed :—* I have made 
several decrees, since I have had the honor to sit in this place, 
which have been reversed in another place; and I was not 
ashamed to make them, nor sorry when they were reversed 
by others.’” 

When it is remembered that matter of law is often the only 
point in the controversy of much moment, and that this must 
be ruled by a single judge, under the circumstances above 
alluded to, the want of an instrument to secure the most 
thorough consideration of the subject, at the least expense and 
delay, will be seriously felt. Why is it that we require 
capital trials to be held before at least three judges? It is 
that the questions of law which may be started, though they 
must be settled instanter, may receive the attention of more 
than one mind, and to avoid, if possible, the public indecency 
and danger of having a verdict of guilty pronounced, which is 
founded on a mistake of the law. 

II. Our next position is, that to compel all defendants to 
put their causes to the jury under the general issue, for them 
to paSs upon matters of Jaw and fact, and the mixed questions 
of law and fact, without having the law settled by the court, 
except in the necessarily hurried mode of charging at nisi 
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prius, will defeat the ends of justice; because, in difficult 
causes, the jury will seldom understand the whole of the 
purely legal part of the subject, and therefore, while they find 
the facts rightly, will introduce a wrong principle of law as an 
element in their verdict, which cannot often be traced after- 
wards. ‘This there is opportunity to avoid by special pleading. 

We are aware, that, to a certain school, any insinuation 
against the competency of the jury for any purpose, will be a 
species of treason; because the jury, as a nomen collectevum, 
is only a convertible term for the people. But of that school, 
the jurisdiction may be declined; and it may be affirmed that 
the true test to be applied here is, not what Mr. A or Mr. B 
would resent, as an imputation upon their intelligence or ca- 
pacity as jurors, but what they would be willing to have done 
with an important cause of their own. Let us see, then, how 
it stands. 

Pleading is a necessary and most useful instrument, made 
essential by the constitution of all courts formed on the Eng- 
lish common Jaw model. It is not necessary in courts of 
Admiralty, Ecclesiastical Courts, or in Chancery; it is un- 
known to the civil law, in the peculiar forms aud logical 
divisions under which it has always been practised in the 
English law. The reason is, that in all other systems but the 
common law system, the trial—the act of adjudication—is 
performed by a single tribunal. We have a double tribunal, 
acting together, but with separate functions. For certain 
reasons which seemed good to them, and which have been 
generally approved by all their descendants, our Saxon ances- 
tors, in times so remote that no antiquarian research has ever 
reached the fountain-head of the institution, established that 
branch of their courts now called the jury, and assigned to 
them the duty of ascertaining whether the facts of the com- 
plaint made before them, were or were not true. It has been 
equally beyond the ken of any investigation, to point out a 
period when there did not preside in the same tribunal, some 
kind of an officer, whose province it was to declare the law. 

Now the necessity in civil causes, of separating issues of fact 
from issues of law, and the convenience of carrying the first 
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directly to the jury, and the last, to the officer who is, at all 
events, first or last, to declare the law upon them, gave rise to 
the system of alternate assertion and denial, called special 
pleading. As the progress of society went on, and the social 
relations became more and more complicated and conflicting, 
causes must occur in which questions of law and fact must be 
more and more nicely blended and interwoven, and the con- 
venience and direct practical necessity of this invention, be 
more apparent. By it, the various points of legal controversy 
are sifted out from the facts; such of the facts as it is not 
necessary to dispute, are put aside, and the legal matter is 
carried at once to the most competent tribunal—the court. 
Such being its operation, it may well be doubted, whether its 
most prejudicial enemy would not wish to use it in his own 
cause ; for every man knows that the judges are most compe- 
tent to consider questions of law, and that the law, at some 
stage, must be taken from them. 

There is a broad distinction to be taken between civil and 
criminal causes, which illustrates the origin and use of pleading. 
It is considered, by the weight of opinion in this country and 
in England, that in criminal matters, the jury are judges of the 
law ; the evidence of which is, that the general issue, and 
nothing else, has always been pleaded in criminal trials, from 
the earliest times. But in civil causes, the jury are Nor 
judges of the law; and the system of pleading is at once the 
proof and the fruit of this principle. 

III. In the third place, we contend, that this new act, 
instead of rendering litigation cheap, has materially added to 
the average expenses of a law suit. 

This is stating the objection in a very moderate tone. It 
might be contended and shewn, that the aggregate amount of 
costs will be quite as much as doubled. But we deem it a 
sufficiently objectionable measure, if it tends to add an unne- 
cessary dollar to the expenses of litigation. ‘The small farmer, 
who draws out of his few acres a comfortable livelihood, but 
has not twenty dollars of spare cash, or one half that sum, in 
the course of the year, may have as pressing and unavoidable 
occasion for resorting to the tribunals of justice, as the mer- 
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chant whose contracts are measured by hundreds of thousands ; 
and there is no graduation of the expenses of the law, to the 
resources of the suitor, as there is of luxuries, and recreations, 
and houses, and lands. ‘The attendance of a witness costs the 
millionaire not a cent more than it costs the poorest laborer. 
A legislature, then, that aims to render the means of jus- 
tice cheap and open to all, had best look well to the means 
adopted, and see that they are not lamentably ill adapted to 
the end proposed. 

We have already alluded to the increased expenses attend- 
ing new trials, applications for which are so frequently rendered 
necessary by the indiscriminate use of the general issue. In 
the foregoing summary, from some of the recent volumes of 
Pickering, many instances, which occurred in some of the 
agricultural counties, have brought the parties before our recol- 
lection, as persons who could ill afford thus to spend the slight 
earnings of their lives. But the great trouble is, that, being 
compelled always to go to trial under the general issue, a 
party never can know when his case is strong enough; a 
multiplicity of questions are involved in the issue, and it is 
necessary for him to be prepared upon all of them. His 
counsel, if they do their duty, will be anxious to be thoroughly 
prepared upon every point, and the consequence is, that the 
controversy, not being narrowed down, as it might be by 
pleading, to one or two simple issues, his expenses are made 
double or triple what they really need to be. 

It is commonly supposed, that the length of the pleadings 
adds to the expenses of a law suit. Any practitioner knows, 
however, that it makes but little difference in the amount of 
his charges, whether the cause is tried, under the general 
issue, or under special pleas. And even in England, where 
the whole record is paid for at so much per word, the com- 
missioners expressly denied that litigation was so cheap as it 
might be made, by requiring special pleading in almost all 
cases. It is very true, that there is a limit beyond which it is 
not desirable to cheapen the law and its remedies. But we 
have not yet reached it, and we need not give ourselves any 
great anxiety about evils of the other extreme, so long as a 
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poor man is compelled to draw forth his twenty or thirty 
dollars—a process very like to the extraction of his eye-teeth— 
or sit down crushed and trampled upon by a knavish or brutish 
neighbor. 

Having thus stated some serious objections to this universal 
substitution of the general issue, we will give the words of the 
entire act, in order to see the mode in which the absence of 
pleading is to be compensated for. 


An Act to abolish Special Pleading in Civil Actions. 

Sect. 1. In every civil action hereafter to be tried in the supreme 
judicial court, or court of common pleas, all matters of law or of fact, 
in defence of such action, may be given in evidence under the general 
issue, and no other plea in bar of such action shall be pleaded. 

Sect. 2. The respective courts aforesaid are hereby authorized to 
pass such general and special rules and orders, respecting notice to the 
opposing party, of matters intended to be given in evidence by either 
party to a suit, as shall be necessary to prevent surprise, and to afford 
opportunity for preparation for trial, 

Sect. 3. Whenever a plaintiff in any action shall have mistaken the 
form of action suited to his claim, the court, on motion, shall permit 
amendments to be made on such terms as they shall adjudge rea- 
sonable; and all special demurrers are hereby for ever abolished. 
[April 16, 1836.] 

Brief statements, then, are to take the place of special pleas ; 
and it is anticipated, how correctly inquiry will show—that 
these will serve all the purposes of notice to the opposite 
party. To a certain extent, they may. But no brief state- 
ment can have the accuracy and definiteness of a special plea, 
and their sufficiency in point of law, and whether the evidence 
comes up to the legal intendment of the statement, must often 
form a subject of discussion after verdict, and give rise to 
motions for new trials. Their operation, too, in regard to the 
multiplicity of facts put in issue, has been well illustrated 
under a former statute, allowing officers to justify under the 
general issue, and to file a brief statement. The object of the 
legislature, was, to favor a class of men, who are obliged, in 
the discharge of a duty imposed by the law, to do many acts, 
for which they are liable to be sued. Accordingly, it was 
supposed, that this mode of conducting their defence, would 
secure to them an important privilege ; but it is any thing but 
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a privilege. For when adopted, the party must show his 
authority as an officer, the issuing of the precept on which he 
took the goods, the various steps he took, the various articles 
he seized, and that every one was the property of the original 
debtor, and completely justify himself at every point; and if 
he fails in a single one of these particulars, from insufficiency 
of evidence, or any other cause, he loses his case. But if he 
pleads in defence, the plaintiff, according to our law, can take 
issue only upon one point, and the controversy is reduced to 
that single inquiry, to the great saving of expense and trouble 
to both parties. 

Of all kinds of reform, that which concerns the practical 
administration of justice, ought to be most carefully, inquir- 
ingly, and deliberately, entered upon. It is not merely that 
great derangement must ensue in the actual state of things, by 
sudden and unlooked for changes—not merely that, old forms 
and processes being suddenly taken away, great inconvenience 
must be encountered before it is discovered how, and to what 
extent, the new will supply the place of the old ; but it is that 
legislative action on such a subject, being hurried forward, 
without the necessarily careful examination, whole schemes 
and systems are entered upon, which would not have been 
resorted to at all, had the subject been generally understood. 
It may be said, in this connexion, unhesitatingly, that for the 
legislature to cut away the system of pleading, without asking 
the profession to state their opinions, or giving them so much 
as an opportunity to do so, without consulting the courts, and 
without sufficient warning to give a chance for even the general 
agitation of the subject, was dealing with some of the best inte- 
rests of the citizen, in a manner utterly disproportionate to their 
importance. Not a judge upon the bench, not an eminent lawyer 
in whom the public are in the habit of confiding, would prob- 
ably have advised this measure. We claim this, distinctly, as 
a reason why it should not have been adopted ; for it is a sub- 
ject on which the profession, from the nature of the case, are 
the only truly competent advisers. We would not admit the 
supposed objection that the profession might not give disinter- 
ested advice, even if there were any such thing—which we 
VOL. XVI.—NO. XXXII. 29 
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deny—as an interested side of the subject. The profession 
have nowhere opposed reforms in the law. In England, 
reform in the courts and the general administration of the law, 
has been set on foot, carried through and put into operation, 
by the bar. In New York, the great legal reforms have orig- 
inated with the bar; and wherever a change beneficial to 
society has taken place, the merit has been due to the learning 
and zeal of lawyers.’ 

The new rules adopted in the English courts, at Hilary 
term, 4 W. 4, are, partly, as follows. 

Assumpsit. 1. In all actions of assumpsit, except on bills 
of exchange and promissory notes, the plea of non assumpstt 
shall operate only as a denial in fact of the express contract or 
promise alleged, or of the matters of fact from which the 
contract or promise alleged, may be implied by law. 

2. In all actions upon bills of exchange and promissory 
notes, the plea of non assumpsit shall be inadmissible. In 
such actions, therefore, a plea in denial must traverse some 
matter of fact, ex. gr., the drawing, or making, or indorsing, 


1A striking illustration of the truth of this remark, has been suggested 
to the writer. It was formerly a custom in the courts of this State, and a 
matter of right to parties litigant, (under the stat. 1786, ch. 66,) to have 
their actions tried a third time, upon a writ of review, after two trials, 
when the verdict had gone one way in the Common Pleas, and the other 
way in the Supreme Court. This was of course a great source of addi- 
tional income to the profession, and it so chanced, that the popular per- 
suasion was strongly in favor of the custom, it being regarded as a most 
important privilege. Nothing could have been easier, therefore, than for 
the leading men in the profession to have encouraged this notion, and by 
it to reap the golden advantages of a cumbersome and useless process of 
continuing litigation. But they saw—what only their opportunities and 
experience enabled them to see—that it was a most needless drain upon 
the property of individuals, and a cause of embarrassment to the courts. 
The custom was abolished—abolished by lawyers—who originated and car- 
ried through, a law, (stat. 1617, ch. 85,) against the then popular wish ; 
the direct effect of which was to reduce, by at least one third, the profes- 
sional income of every man who voted for it. Among the advocates of 
this law—we believe its originator—was the Hon. Leverett Saltonstall, of 
Salem, then a member of the Senate ; who exhibited in this an upright- 
ness. public spirit and disinterestedness, which were not the less beautiful, 
because they were shared and exhibited by others, 
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or accepting, or presenting, or notice ‘of dishonor of the bill 
or note. 

3. In every species of assumpsit, all matters of confession 
and avoidance, including not only those by way of discharge, 
but those which’ show the transaction to be either void or 
voidable in point of law, on the ground of fraud or otherwise, 
shall be specially pleaded ; ex. gr., infancy, coverture, release, 
payment, performance, illegality of consideration either by 
statute or common law; drawing, indorsing, accepting, Xc., 
bills or notes by way of accommodation, set-off, mutual credit, 
unseaworthiness, misrepresentation, concealment, deviation, and 
various other defences, must be pleaded. 

The professional reader will at once perceive the object of 
these rules—to confine the plea of non assumpsit to the denial 
of the express or implied promise declared upon, in order that 
the plaintiff should not be met, upon the trial, with a defence 
which he could not anticipate, such as a denial in various ways 
of the breach complained of. In actions upon bills of ex- 
change and promissory notes, it is most manifestly conducive 
to justice and exactness, to require the defendant to specify in 
his plea, whether he relies upon a denial of the making, the 
accepting, the presenting, or the notice of dishonor of the bill 
or note ; and it ean do him no injustice, for, if one of these is 
the true ground of his defence, it is sufficient, and he can have 
no need of resorting to any other. Infancy, coverture, release, 
payment, &c. &c., are required to be specially pleaded, on 
the ground of just and reasonable notice to the plaintiff, and 
for the sake of exactness in the issue. 

Case. 1. In actions on the case, the plea of not guilty shall 
operate as a denial only of the breach of duty, or wrongful 
act, alleged to have been committed by the defendant, and not 
of the fact stated in the indictment, and no other defence than 
such denial, shall be admissible under that plea; all other 
pleas in denial shall take issue on some particular matter of 
fact alleged in the declaration. 

Ex. gr. In an action on the case for a nuisance to the 
occupation of a house, by carrying on an offensive trade, the 
plea of not guilty will operate as a denial only that the defen- 








340 Special Pleading. [Jan. 


dant carried on the trade in such a way as to be a nuisance to 
the occupation of the house, and will not operate as a denial 
of the plaintiff’s occupation. 

2. All matters in confession and avoidance shall be pleaded 
specially, as in actions of assumpsit. 

In this, as in other instances, the object of the rule appears 
to be, to confine the operation of the general issue to the 
defendant’s case, and to prevent it, as much as possible, from 
forming a denial of any immaterial part of the plaintiffs title. 

Trespass. 2. In actions of trespass guare clausum fregit, 
the plea of not guilty shall operate as a denial that the defen- 
dant committed the trespass alleged, in the place mentioned, 
but not as a denial of the plaintiff’s possession, or right of 
possession, of that place, which, if intended to be denied, must 
be traversed specially. 

3. In actions of trespass de bonis asportatis, the plea of not 
guilty shall operate as a denial of the defendant having com- 
mitted the trespass alleged, by taking or damaging the goods 
mentioned, but not of the plaintiff’s property therein. 

4. Where, in an action of trespass quare clausum fregit, the 
defendant pleads a right of way with carriages, and cattle, and 
on foot, in the same plea, and issue is taken thereon, the plea 
shall be taken distributively ; and if a right of way with cattle, 
or on foot only, shall be found by the jury, a verdict shall pass 
for the defendant, in respect of such of the trespasses proved 
as shall be justified by the right of way so found ; and for the 
plaintiff in respect of such of the tre: passes as shall not be so 
justified. 

5. And where, in an action of trespass quare clausum fregit, 
the defendant pleads a right of common of pasture for divers 
kinds of cattle, ex. gr. horses, sheep, oxen and cows, and issue 
is taken thereon, if a right of common for some particular kind 
of commonable cattle only be found by the jury, a verdict 
shall pass for the defendant, in respect of such of the tres- 
passes proved as shall be justified by the right of common so 
found ; and for the plaintiff, in respect of the trespasses which 
shall not be so justified. 

6. And in all actions, in which such right of way or com- 
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mon, as aforesaid, or other similar right, is so pleaded that the 
allegations as to the extent of the right, are capable of being 
construed distributively, they shall be taken distributively. 
These extracts will sufficiently show the scope and objects 
of the new rules, and how those objects are effected by them. 
All rights, privileges and principles of defence, rest upon the 
same grounds as before, and if a defendant could have suc- 
ceeded under the general issue, he may so frame his pleas, 
under these rules, as to secure the same result. ‘“ The rules,” 
said Vaughan J., in Prince v. Brunatte, 1 Bingh. N. C., 440, 
“which require the defendant to plead what he would before 
have proved under the general issue, do not alter the principles 
upon which he would be entitled to recover.” “It was not,” 
says Mr. Justice Bosanquet, “ the object of the new rules to 
introduce any alteration in the material averments of a declara- 
tion, or to deprive a defendant of any defence he might have 
resorted to before.” G. TiC. 





ART. V.—IMBECILITY IN CONNEXION WITH CRIME. 


Ir would seem singular, that notwithstanding the multitude 
of books that have been written to explain the faculties of the 
human mind and the laws of its operation, so little is correctly 
known of that kind of mental deficiency which has received 
the name of imbecility, did we not recollect that the most 
common things are oftentimes among those that receive the 
least attention. If not so strongly marked as to be directly 
referred, even by the most indifferent observer, to complete 
idiocy, it is too often attributed to an extraordinary measure of 
innate depravity, or of bad education, and scarcely an attempt 
is made to obtain more philosophical views concerning it, by a 
well-directed study of its phenomena. All this has probably 
arisen from the universal habit of estimating the mental capa- 


cities by the development of the intellect alone, and leaving 
29° 
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out of view those moral powers, which are equally distinct 
and peculiar, and equally necessary to the constitution of our 
nature. As a merely speculative question, it might perhaps 
be considered of secondary importance, but affecting as it does, 
some of the most invaluable rights of humanity, it falls into 
that large class which calls so loudly for the exertions of the 
philanthropists of the present day, to substitute the light of 
truth and knowledge in the place of error and prejudice. 

Our moral and intellectual constitution is constructed in ad- 
mirable harmony with the world around us, on which it acts, 
and by which it is acted upon; the result of their mutual ac- 
tion being the happiness and spiritual advancement of an im- 
mortal being. ‘Thus possessing the powers of performing the 
part allotted us, and placed in a situation suitable for exercising 
and developing them, we become accountable for the manner 
in which they are used, to our Maker under all circumstances, 
to our fellow-men, when the institutions of society are injured. 
All legal responsibility, therefore, is founded on this principle 
of adaptation, and ceases whenever either of its elements is 
taken away. The intellect must not only be sufficiently de- 
veloped to acquaint the individual with the existence of exter- 
nal objects and some of their relations to him, but the moral 
powers must be sound enough and strong enough to furnish, 
each its specific incentives, to follow that course of conduct 
which may be already known to be the right one. It is noth- 
ing that the mind is competent to discern some of the most 
ordinary relations of things, and is sensible of the impropriety 
of certain actions ;—so long as the individual is incapacitated 
by defect of constitution from feeling the influence of those 
hopes and fears, and all those sentiments and affections which 
men naturally possess, an essential element of legal responsi- 
bility is wanting, and he is not justly accountable for his actions. 
“ But he knew that what he did was wrong; therefore he 
is guilty, and therefore he must be punished.” Such is too 
often the language of courts and juries, and many a miserable 
off-shoot of our species have fallen victims to its power. A 
more melancholy spectacle than that of a multitude gazing on 
the dying agonies of a being unable to comprehend the con- 
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nexion between his crime and the penalty attached to it, and 
utterly insensible of the nature of his awful situation, can 
scarcely be imagined. If the time has gone by for ever when 
people were hung for witchcraft, may we not hope that it is 
not far distant when the extreme penalty of the law will not 
be visited on the weak in mind, the imbecile, or the insane. 
By imbecility we mean an abnormal deficiency either in those 
faculties that acquaint us with the qualities and ordinary rela- 
tions of things, or in those which furnish us with the moral 
motives that regulate our relations and conduct towards our fel- 
low-men, and frequently attended by excessive activity of one 
or more of the animal propensities. In imbecility, the develop- 
ment of the moral and intellectual powers is arrested at an 
early period of existence. It differs from idiocy, in the circum- 
stance that while in the latter there is an utter destitution of 
every thing like understanding, in the former the intellectual 
capacity is less than what is possessed by the great mass of 
mankind, though it cannot be denied that the difference between 
the feeblest and strongest intellect is one merely of degree, and 
that they pass into each other by every possible shade. Imbe- 
ciles can never attain that degree of knowledge which is pos- 
sessed by people of their own rank and opportunities, though 
it is very certain that they are not entirely unsusceptible of the 
influences of education. Many of them learn to read, write, 
count, and make some progress in music, though for the most 
part, they are untaught and employed in the coarsest and rudest 
labors. ‘Their moral and intellectual character presents the 
same infinite variety that is witnessed in the normal state of 
the mind. While some are changing their plans and resolu- 
tions with the fickleness of the winds, others have some favorite 
project which they are for ever bent on accomplishing ; while 
nothing can arrest the attention of some for a moment, others 
pertinaciously retain some crotcbet which occupies nearly all their 
thoughts. Some are capable of receiving ideas on the simplest 
subjects, and manage to take care of themselves and their in- 
terests, though frequently obliged to resort to others for advice 
and assistance. ‘They talk but little, and will answer questions 
correctly, provided they are not without the circle of their 
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customary thoughts and habits, and are not required to follow 
a conversation. Imbeciles are particularly deficient in fore- 
thought, and in strong and durable affections, and they generally 
labor under a certain uneasiness and restlessness of disposition 
that unfit them for steady employment. Esquirol says that he 
could never take a cast from an imbecile, because, try as hard 
as they could, they never succeeded in keeping still long 
enough for the plaster to harden on the face. 

With this description of imbecility before us, let us ask our- 
selves if our ordinary ideas of guilt and responsibility must not 
be modified, when considered in reference to the subjects of 
this affection? In the normal mind the idea of crime is asso- 
ciated with those of injury and of wrong; can we then impute 
crime where is neither intention nor consciousness of injury ? 
For want of the higher and nobler faculties, the actions of the 
imbecile are contemplated by him only in relation to himself, 
and not a thought enters his mind respecting their consequences 
to others. For the same reason that he puts to death a brute, 
that of mere personal gratification, he murders a fellow-being, 
and is unable by his constitution to appreciate any difference 
in the moral character of the two actions. In the latter case, 
as in the former, he has a selfish object in view, and is restrained 
from pursuing his purpose by none of the considerations that 
actuate the sound and well-developed mind. ‘The natural 
right of every one to the undisturbed possession of his own life, 
and the sentiment of wrong on the infliction of injury, are 
things as far beyond the sphere of his contemplations, as the 
most difficult problem in mathematics, and he merely feels the 
animal impulse, which to him has the strength of a natural 
right, to appropriate whatever will conduce to his momentary 
gratification. ‘The thought of the wounds inflicted on the 
friends and’ connexions of his victim by his decease, could not 
restrain him, because the feelings of benevolence and sympathy 
which they suppose are utter strangers to his own bosom, and 
it would be preposterous to expect him to be influenced by a 
regard to feelings which he never experienced himself. The 
sense of future accountability could not restrain him, for the 
idea of an Almighty, All-seeing Being ever witnessing his ac- 








1837.] Imbecility in Connexion with Crime. 345 


tions, is too confused and too limited, in his mind, to present 
the slightest check to the indulgence of his caprices and pas- 
sions. The fear of punishment could not restrain him, because 
his intellect can discern no necessary connexion between bis 
crime and the penalty attached to it. ‘To make such a person 
responsible for his actions to the same degree as one enjoying 
the full vigor and soundness of the higher faculties, is therefore 
manifestly unjust, because an essential element of responsibility 
is a power torefrain from evil-doing, and this power is furnished 
by the exercise of those faculties, which, in the imbecile, are 
but imperfectly, if at all, developed. The law looks only to 
the intention, not to the amount of injury committed, and since 
there can be no criminal intention where there is no conscious- 
ness of wrong, it consequently cannot reach those wretched 
objects, who, to use the expression of one of them, whose case 
we shall shortly notice, “ can see no difference between killing 
an ox, and killing a man.” 

Most people find it hard to be convinced that one who labors 
under no delusion, and enjoys a certain degree, at least, of 
moral liberty, may still not be responsible for his criminal acts. 
They see that he has intelligence enough to perform the infe- 
rior kinds of employment, and declare that observation must 
have made him acquainted with the consequences of such acts, 
even though a stranger to that high moral power which in- 
stinctively teaches the distinctions of right and wrong. He 
knew better, and therefore justice requires his punishment. 
The error of this reasoning arises in the vulgar habit of esti- 
mating the strength and extent of the moral faculties by the 
ability to go through certain mechanical duties, and provide for 
the wants and exigences of the present moment. Not only 
has this ability no connexion with the moral sentiments, but it 
is not even an index of the measure of intelligence, any more 
than the skill of the bee or beaver in erecting their structures, 
is indicative of great intellectual resources. These degraded 
specimens of our race are not without the capacity of being 
educated in a limited degree, and thus like those inferior ani- 
mals which man has made conducive to his comfort, they are 
trained to perform some kinds of service with tolerable merit. 
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This, however, no more proceeds from the kind of intelligence 
that discerns moral truths, than the isolated talent for music or 
construction not unfrequently met with in the complete idiot. 
It may be too that many not particularly acquainted with the 
imbecile, make too high an estimate of their capacities, and 
thus expect more from them than the truth of the case would 
justly warrant. To such we commend the following remarks 
from one well acquainted with the subject on which he was 
writing, with a single observation, that they are the result of the 
experience of an acute and discriminating mind. 

“In hospitals for the insane,” says Georget, ‘there are 
always a certain number of imbeciles who perform the coarser 
work of the house, or serve as domestics, or assistants to the 
regular officers. They become sufficiently intelligent, at last, 
to perform their duties well, to sweep the courts, carry burdens, 
move machines, execute simple commissions, know the use of 
silver, and procure various enjoyments. But they have no 
idea, or a very imperfect one, of society, laws, morality, courts 
and trials, and though they may have the idea of property, 
they have no perception of the consequences of theft. Though 
they may have been taught to refrain from injuring others, yet 
they are ignorant of what would be done to them if guilty of 
incendiarism or murder. Indeed, it is well known how com- 
mon theft is among imbeciles and idiots, and this for a very 
obvious reason. Some of them have no conception of property, 
nor of the distinctions of meum and tuum; their conduct is 
actuated solely by the fear of punishment, when capable of 
experiencing this sentiment, and their own desires. Others 
have some notion of property, but morality and the fear of 
justice do not furnish motives sufficiently powerful to prevent 
them from stealing. Cunning, too, may be very much devel- 
oped, while the other faculties are more or less obliterated. 
Among the lower orders of society are many imbeciles, a little 
more intelligent than these, and not considered as utterly devoid 
of understanding, who, nevertheless, have but vague and im- 
perfect notions of social duties and of justice.. They engage 
in occupations that require no great extent of intellect, and even 
in the simplest of the mechanic arts. If they do uot pass 
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among their acquaintances for imbeciles, they are at least re- 
garded as singular beings, with feeble understandings, and are 
teazed and tormented in innumerable ways. Many of them, 
for want of some powerful restraining motive, indulge in drink- 
ing, and become lazy, drunken and dissipated, and finally fall 
into the hands of justice in greater numbers than is generally 
suspected. They steal adroitly, and hence are considered as 
very intelligent ; they recommence their offences the moment 
they are released fiom confinement, and thus are believed to be 
obstinately perverse ; they are violent and passionate, and the 
slightest motive is sufficient to plunge them into deeds of mur- 
der and incendiarism. ‘Those who have strong sexual propen- 
sities, soon become guilty of outrages on female chastity. I 
have had occasion to see many examples of this class in pris- 
ons, who had been judicially decided to be rational, but whose 
demi-imbecility was manifest enough to me.” * 

In order that our views may be fully understood, and their 
correctness appreciated, we shall illustrate them by a few cases, 
which we beseech every reader to consider with a careful and 
unprejudiced mind, and feeling, as he should, that the cause of 
humanity, as well as professional science, is deeply concerned 
in the result of his examination. 

I. In Nov. 1821, John Schmidtt, aged 17, was tried at 
Metz, for parricide. The prisoner had manifested, from an 
early early age, a proneness to mischief, and even cruelty. As 
soon as he was old enough to run in the streets, he would 
amuse himself by throwing stones into the rivulet which ran 
through the village, in order to spatter and burt the people who 
were passing by, many of whom were injured by him. They 
contented themselves, however, with charging his parents to 
take care of him, for he was even then considered to be mad. 

The first count in the indictment charged him with wounding 
on the head his sister-in-law, in one of their domestic quarrels. 
The second charged him with an attempt on the life of one of 
his cousins, whom he pushed into the water while fishing by 





1 Disscussion medico-legale sur la folie, p. 140, and Des maladies men- 
tales, considérées dans leurs rapports avec la legislation ervile et criminelle. 
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the margin of a pond, and then laughed at his struggles to ex- 
tricate himself. When he finally succeeded, Schmidtt ap- 
proached him, and asked if he were wet, and if the water had 
reached his skin ; the boy, to show that it had, opened his 
shirt, when Schmidtt plunged a knife in his bosom. Happily 
the wound was not severe. 

On the night of the parracide, the father was boiling pot- 
ashes. At4A. M., he called to his wife to come and assist 
him in lifting the kettle from the fire, but she refused, and or- 
dered John to go. John went in his shirt, and set the kettle 
on the floor, and while the father was bending over to stir the 
potashes, he struck him a blow with a hatchet lying near, that 
felled him senseless to the ground. He then ascended to the 
garret, where his brother and sister were sleeping, and severely 
wounded the latter with the hatchet. On being, soon after, 
seized by his brother, he asked to see his father, who bad just 
expired ; and when gratified in this wish, he uttered these re- 
markable words :—‘ Ah, my dear father, where are you now ? 
What will become of me? Youand my mother are the cause 
of my misfortunes. I predicted it long ago, and if you had 
brought me up better, it would not«bave happened.”” When 
asked what had induced him to commit such an atrocious crime, 
he replied, that the devil undoubtedly instigated him. He 
also declared, that the itch which he had taken from his sister- 
in-law, was repelled, and in consequence, frequently occasioned 
a mental derangement and fits of fury, which impelled him to 
sacrifice every thing. Several witnesses testified that he had 
always been remarkable for profound piety and religious habits. 
He confessed to his counsel that whenever he saw a cutting in- 
strument, such as a hatchet, knife, &c., be felt the strongest 
desire to seize it, and wound the first person that came in his 
way. His counsel unsuccessfully pleaded in his defence men- 
tal derangement, though Schmidtt interrupted him by declaring 
that he was not mad. A short time before the fatal hour, food 
was brought to him, but observing it to be meat, be refused to 
eat it, saying that in a few minutes it would be Friday. As 
he walked barefooted to the place of execution, his confessor 
asked him if the pavement did not hurt him? “I wish,” he 
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replied, “ they had made me waik on thorns.” When he ar- 
rived at the scaffold, they cut off bis hand, but he uttered not 
a cry, and remained calm to the very last. 

Dr. Marecial, of Metz, who communicated the case, ob- 
serves that he was struck with the smallness of the head and 
its singular shape, and that on carefully examining his skull, he 
found the forehead very narrow and retreating, the sinciput tol- 
erably high, and a marked prominence over the ears. He says 
it had the same shape as those of all the idiots mentioned by 
Pinel. 

In Schmidtt we have ample confirmation of the other indi- 
cations of imbecility, in the physical structure, which speaks a 
language that cannot deceive. If his cranium were shaped 
like those of the idiots spoken of by Pinel, what better mani- 
festations of mind or morals, could have been expected from 
one thus stamped by nature with the impress of inferiority ? 
This furnishes an explanation of his early indulgence in brutal 
propensities, to such a degree as to be regarded mad, and 
gives us a clew to the cause of his attempts on life, solely for 
the momentary gratification they afforded; of the motiveless 
and cold-blooded murder of his father, and that regard of re- 
ligious observances which had no better foundation than the 
merest superstition. His inclination to kill on seeing a cutting 
instrument, shows some morbid action in the brain not uncom- 
mon in imbecility, which is also indicated by the paroxysms of 
fury, in which he felt himself urged on to indiscriminate slaughter. 
These vehement impulses, even the slight consciousness of 
wrong, denoted by his exclamation on seeing the corpse of his 
father, was totally unable to restrain, and by a process unknown 
to himself, and which he could explain only on the popular notion 
of the agency of the devil, they would burst forth with fatal vio- 
lence. His extraordinary proneness to mischief and cruelty, and 
the early age at which it began to appear, point distinctly to origi- 
nal defect of constitution, which, though not attended by what is 
properly called mania, furnishes no controlling influence over 
the purely animal propensities. Ferocity of disposition in im- 
beciles no more implies responsibility for criminal acts, than it 
does in the brutes, and affords but an indifferent reason for rid- 
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ding the world of their presence. ‘To conclude. then, we can 
have no hesitation in believing with Dr. Marechal and Georget, 
that Schmiditt was one of those wretched beings who are dis- 
graced by nature from their very birth, and whose vicious pro- 
pensities are counterbalanced neither by a sense of justice and 
morality, nor a fear of punishment. 

Il. Pierre Joseph Delepine, aged 16 years, was tried at 
Paris for eight different incendiary acts, committed in the 
Faubourg St. Antoine, in 1825. 

The first time, a bird with burning tow dipped in spirits at- 
tached to its tail, was let loose in a garden adjoining that of the 
accused. At another time, 17th August, a fire broke out in the 
adjoining garden, two heaps of straw being burnt, and a part of 
the wall destroyed. Three days afterwards, a grange belong- 
ing to Delepine’s garden was burned, and three days after this 
a cousin of his was awakened in the night by a dense smoke, 
and soon discovered that a chest, containing his effects, was on 
fire. ‘The next night, a person passing through the street ob- 
served a heap of straw in flames at the farther end of the gar- 
den which laid on the street. He sprang over the garden to 
render assistance, when Delepine and his family rose and final- 
ly extinguished the fire. While this was being done, a bucket- 
ful of burning charcoal was discovered in the garret, in time, 
however, to be extinguished. In the morning of 7th September, 
a piece of burning canvass was found in a woodcloset under the 
staircase, and Delepine, who expressed his astonishment, help- 
ed extinguish the flames. Soon after, there was found under 
the two mattresses in his sister’s room, a handful of burning 
flax, by which the bed-furniture had been already set on fire, 
and some was also discovered in bis own chamber, placed un- 
der his pillow, and an hour or two afterwards, a heap of straw, 
in a neighboring garden, was observed to be on fire. He was 
also charged with having committed several thefts. 

On the trial, his father stated that the prisoner’s intellectual 
faculties were not what ‘might have been expected from one of 
his age, and, in support of his assertion, he adduced the nature 
of the criminal acts themselves, and the absence of sufficient 
motives to excite him to so many attempts, both against his 
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own family, and people who were indifferent to him. He 
also produced a certificate, signed by nine of his neighbors, 
which purported that Delepine’s thoughts and feelings were 
frequently in a very disordered condition ; that he often seem- 
ed to them to wander in his conduct and conversation ; that 
sometimes he would strip himself naked and run like a mad- 
man through his father’s garden; that they had heard his 
parents say that in January ult. he attempted to hang himself, 
and sometime after, to jump into a well. 

It appears from the evidence, that he led an irregular life, 
was jealous of his brothers and sisters, and caused his father 
much uneasiness. At various times he had stolen from his 
parents, and it was for having stolen a horse that he met in the 
street, without his owner, that he was first arrested by the 
police. 

On his trial, Delepine replied to the questions put to him 
with calmness; his countenance was expressionless, and pre- 
sented a picture of stupidity. He denied the facts charged in 
the indictment, and could not conceive how they happened. 
The newspapers described him as having a mild expression, 
appearing to be about fourteen years old, and having a low 
forehead. All the witnesses who had an opportunity of know- 
ing, agreed in believing that there was some singular defect in 
his mental organization. His mother testified that for some 
time previous, his parents had had occasion to reprove him for 
his conduct, and that they had intended to seclude him. She 
said he was odd, addicted to the strangest tricks, and, in short, 
showed that “ there was something wrong about his head,” 
though he was not insane nor. idiotic. ‘This testimony of the 
mother was confirmed by that of eight or nine other witnesses, 
who agreed in representing him as having been always very 
odd and strange in his conduct, and addicted to mischief, 
though not insane, nor, properly speaking, idiotic. He was, 
notwithstanding, convicted, and condemned to death, but he 
heard the sentence as unmoved as he had continued to be dur- 
ing the trial. 

In a memoir addressed to the king by his counsel, M. Cla- 
veau, he is described as being weak in body, his face pale, his 
eye dull, and his mind infirm; as manifesting no disposition 
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for employment, wrapped in silence, and subject to convulsive 
agitations. He was in the habit of shunning his companions, 
and when he did incline to join them he proposed only the 
most frightful sports. Once, in the middle of the night, he 
placed buckets on his head, wrapped himself in the bed-clothes, 
and ran through the garden, uttering the most fearful howlings. 
On one occasion he tried to kindle a fire in a stove with thirty 
crackers, and though covered with the ruins, he was not as- 
tonished at the result. While in prison, after the trial, in 
irons, under the eyes of his keepers, and within sight of the 
scaffold, he contrived to place burning coals in his bed, and 
then laid down upon it while actually on fire. It cannot be 
doubted that he is enslaved by a passion for conflagrations, in- 
cessantly haunted by images of flames, cinders and ruins, and 
would not mind perishing himself, provided he could enjoy the 
sight of them, in the act. He belongs to that class of wretch- 
ed beings who are doomed from the cradle ; who live without 
motives, and are cut off without understanding why. In con- 
sequence of this memorial, his punishment was commuted to 
imprisonment for life. 

While in prison he amused himself with scribbling his name 
in every variety of form on the copy of the indictment that 
was left with him ; by writing on it unmeaning or disconnected 
words, or words formed by letters put together at random, by 
drawing on it grotesque figures, and changing the letters in 
such a manner that some parts of it could scarcely be read. 
Thus the words, “* Acte d’accusation contre Joseph Delepine,” 
were changed in the following manner ;—“ Dacte deaccuxa- 
tionus contre Josephu Delapine ;” and again, Marieux, meche, 
a mosire non, dacculer, mosieur je dit, bonjour a monsieur 
leru,” &c. ‘*Can it be conceived,” says Georget, “that a 
person who is conscious of the enormity of his crime, and who 
cannot be without some anxiety regarding the result of his 
trial, should be absorbed in such puerilities? that he could read 
such grave charges, not only without a single emotion of hor- 
ror, but even with the most perfect indifference, and use the 
paper containing them for his amusement? Such conduct not 
only displays insensibility, which is not rare in hardened crim- 
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inals, but betokens the mind of a child, and, in a lad of sixteen, 
indicates stupidity, silliness, and imbecility.” The physical 
characters attributed to Delepine, and his manners, as described 
by those who were in the habit of frequently seeing him, clear- 
ly indicate a natural deficiency of his moral powers ; but though 
his crimes were the acts of a child five or six years old, his 
imbecility alone may not be sufficient to account for the par- 
ticular form his offences assumed. It must be borne in mind, 
that in imbecility, as in other abnormal conditions, there is not 
only deficiency and irregularity, but also a great tendency to 
diseased cerebral action, manifesting itself in excessive, uncon- 
trollable indulgence of some one or more propensity. In De- 
lepine’s case, it assumed the form of that monomania which 
consists in a morbid impulse, which the higher powers cannot 
restrain, to acts of incendiarism.’ ‘That the incendiary acts of 
Delepine arose from diseased action in the brain, and not from 
mere love of mischief, is abundantly proved by the slightest 
examination of their nature. ‘To let loose a bird with burning 
tow attached to it, without knowing or caring where it would 
alight, is what, perhaps, might have been expected from a low 
and simple, though sound mind, deliberately bent on mischief, 
but, certainly, nothing less than genuine, unequivocal insanity, 
can account for his setting his own bed on fire, and then calm- 
ly lying down upon it. If too he had been actuated by malice, 
or a pure love of mischief, it is absurd to suppose that he would 
have chosen his own home for its objects, and thus deliberate- 
ly endeavored to deprive himself of a shelter, as well as those 
on whom he depended. In short, the fact of imbecility, com- 
bined with mania, is so plainly written on the history of this 
singular case, that we despair of convincing those who cannot 
read it themselves, by additional comments of our own. 

The above cases are given by Georget, a gentleman who 





1 The facts that have bien collected by the ablest contributors to the 
medical jurisprudence of insanity, establish the existence of this monoma- 
nia beyond a reasonable doubt. By an article in the last No. (65), of the 
Medico-Chirurgical Review, it appears that it is distinctly recognised by 
the latest German writers that have published on the subject. 
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has contributed more to our knowledge on this subject, than ali 
other observers together, during the present century, in his 
* Discussion medico-legale sur la folie.”” ‘The following case 
is related in the Jast (49) No. of the Edinburgh Phrenological 
Journal, the only periodical in Great Britain. that has done 
much towards disseminating enlightened views on this and sub- 
jects of a kindred nature. 

Il. On the 14th May, 1833, a young man, named John 
Barclay, was executed at Glasgow for the murder of Samuel 
Neilson, for whom he had previously shewn affection. He 
took from him three one pound notes, and a watch, to obtain 
possession of which seems to have been the cause of the mur- 
der. So little sense had he of having done wrong, or of his 
own situation, that he hovered about almost without disguise, 
and, while going to spend part of the money with the first 
person he spoke to, he dropt first one and then another note at 
his feet, as a child would have done. When questioned, he 
could see no difference between killing a man and killing an 
ox, except that he “‘ would never hear him fiddle again ;” and 
so little did he know of the nature of the watch, that he regard- 
ed it as an animal, and when it stopped from not having been 
wound up, believed it had died of cold, from the glass being 
broken. So obvious was Barclay’s mental deficiency, that the 
Court of Justiciary, before whom he was brought, declined 
proceeding to his trial till it was decided by medical evidence 
that he was a fit subject for trial. In his parish, he was fami- 
liarly known as “ daft Jock Barclay,” and the clergyman, who 
knew him well, always “regarded him as imbecile, and had 
never been able to give him any religious instruction, and did 
not consider him a responsible being.” Notwithstanding the 
fact that Barclay’s weakness of mind was recognised by all 
parties, from the Judge downwards, and that the jury strongly 
recommended him to mercy on this account, he was condemned 
and executed. 

It appears that much stress was laid on Barclay’s “‘ knowing 
right from wrong,” as affording indisputable proof of his being 
a moral agent. We leave our readers to judge for themselves, 
how extensive and accurate must have been the notions on 
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this point, of one who thought a watch was a live creature, and 
could see no difference between killing an ox and killing a 
man. So much absurdity and error have been manifested by 
ministers of the law on questions of mental unsoundness, that 
an occasional instance of more than usual absurdity and error, 
ceases to surprise us. ‘The advocate Depute declared in his 
speech, “ that the pannel, though found to be weak, crazy, ir- 
ritable, and capricious,” ‘ was perfectly responsible for his ac- 
tions.”” ‘Those who are unable to discern any logical sequence 
between these two propositions, and fear the soundness of this 
position, may find a repose for their doubts on the authority of 
Justice Tracy, who, on the trial of Arnold for shooting at Lord 
Onslow,’ observed, “ that it was not every kind of frantic hu- 
mor, or something unaccountable in a man’s actions,” that 
exempts him from punishment. 

In the above cases the imbecility was congenital, and re- 
sulted from an imperfect development of the cerebral organism. 
We shall now produce one ‘2 which it was the effect of dis- 
ease, by means of which the normal action of the brain was 
perverted. 

IV. Louis Lecouffe, aged 24 years, was tried at Paris, the 
11th December, 1823, for the murder of a woman, whom he 
robbed of a quantity of plate. It appears that he was an epi- 
leptic from infancy ; and those who were in the habit of asso- 
ciating with him always regarded him as an idiot or fool. He 
had some disease of the head when very young. At 15 he 
showed manifest signs of insanity ; and affirmed that God, from 
time to time, came to visithim. His mother, whom he strong- 
ly accused, and seriously compromised by his disclosures, de- 
clared, even while she stigmatized him as a monster and a 
villain, that he had always been in bad health, and almost never 
in possession of his senses. At his first examination he denied 
the charge, but subsequently he confessed, for the following 
reason., He stated that on the preceding night, while still 
awake, the spirit of his father appeared to him, with an angel 





1 8 Hargrave, State Trials, 322. 
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at his right hand, and commanded him to confess his crime ; 
that God, immediately after placed his hand upon his heart, and 
said to him, “ I pardon thee,” and ordered him to confess every 
thing within three days. It appears that his mother, of whom 
he stood greatly in awe, had refused her consent to a marriage 
he was anxious to contract; that she refused him again on 
another occasion, and, according to his confession, she long 
tormented him to commit the murder and robbery, and decided 
his resolution by promising no longer to oppose his marriage. 
The plate was pawned for 230 frances, of which his mother 
gave him only 40 to defray the expenses of his marriage. He 
declared that his victim was fond of him, and that he deserved 
her good-will by having rendered her many little services. On 
being confronted by his mother be did not retract his assertions, 
but only showed some hesitation, saying he was not himself, 
and experienced a violent nervous attack. He said, next day, 
that if placed again in presence of his mother, he would be 
unable to answer for himself; that she would give him the lie, 
and he would not have firmness enough to maintain the truth. 
Her unbounded influence and authority over him, which was 
deposed to by several witnesses, was such, that he did what- 
ever she ordered him, and deprived himself absolutely of every 
thing to support her, giving her all his earnings without daring 
to retain a single sous. ‘The keeper of the prison testified that 
he talked incoherently, and that he seemed idiotical and weak- 
minded. ‘The chief keeper said that he had often seen the 
accused with haggard looks, and eyes filled with tears, com- 
plain of headache, but without manifesting any true derange- 
ment of mind. During the trial, he had very frequent violent 
attacks of convulsions, and he stated that when he felt vexed a 
kind of flame or flash passed before his eyes. 

The facts here related may seem, to some, to establish the 
imbecility, or mania, or both, of Lecouffe, beyond a reasonable 
doubt ; but not so thought the Court, and, accordingly, he was 
condemned and executed with his mother. Certainly, nothing 
short of great weakness of mind can account for the entire sub- 
mission of a man 24 years old to the despotic rule of his moth- 
er, to whom he yielded the Jast sous of his earnings, sacrificed 
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his matrimonial schemes, on which he was strongly bent, and 
from whom he received only 40 of the 230 francs for which, 
at her instigation, he murdered his benefactress. That this 
mental weakness amounted to imbecility, is satisfactorily prov- 
ed by the fear and convulsive agitations which he experienced 
when brought into her presence, by the common opinion of 
those who were in the habit of associating with him, and by 
the well known effects of his disease on the understanding of 
its subjects. Epilepsy, the seat of which is in the head, sel- 
dom continues for any length of time without destroying the 
natural tone and soundness of the mind, rendering the patient 
listless and forgetful, indisposed and unable to think for him- 
self, yielding, without any will of his own, to every external 
influence, and finally sinking into hopeless fatuity, or becoming 
incurably mad. It appears, from a table published by Esquirol, 
that out of 339 epileptics in the Salpetriere of Paris, in 1822, 
2 were monomaniacs ; 64 maniacs, of whom 34 were furious ; 
145 were imbecile, of whom 129 were so only immediately 
after the attack; 8 were idiots; 50 were habitually rational, 
but with loss of memory, exaltation in the ideas, sometimes a 
temporary delirium and a tendency to idiocy ; 60 were with- 
out any derangement of intellect, but very irritable, irascible, 
obstinate, capricious, and eccentric.’ In these cases, the dis- 
ease probably occurred at all ages of life ; in those like Le- 
couffe’s, in which it appears in infancy, the proportion whose 
minds are affected, great as it is, is still greater. If now Le- 
couffe, after suffering the disease his whole life, still possessed 
a sound mind, it would have been a fact almost, if not alto- 
gether, without a parallel ; but that he did not escape its de- 
teriorating effects, is abundantly proved by the evidence we 
have adduced. Occasionally his mental affection took the 
form of proper mania, as was indicated by the wildness and 
disorder of his looks, by talking incoherently to himself, by his 
groanings and mournful cries in the night, observed by one of 


the witnesses, by his nocturnal apparitions, and by the testimony 
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of his own mother, that he was almost never in possession 
of his senses. 

Against all this array of evidence, the Advocate-general had 
nothing to offer but the idle declamation usually resorted to on 
such occasions. ‘The attempt of the prisoner’s counsel to 
establish the existence of imbecility and mania, he reprobated 
in the severest terms, as dangerous to society, subversive of 
social order, destructive of morality and religion, and affording 
a direct encouragement to crime. kt forms no part of our bu- 
siness, at present, to show the utter groundlessness of these 
assertions, and we mention them at all, merely that our readers 
may see what powerful considerations succeeded in invalidat- 
ing the evidence in favor of Lecouffe, and consigning him to an 
ignominious end.’ 

By imbecility is ordinarily understood a weakness of intel- 
lect, but in the introduction to this article, it will be seen that 
we have extended its signification, in order to include that 
class of subjects in whom the mental defect consists in a great 
weakness, if not utter destitution of the moral faculties, the in- 
tellectual not being perceptibly affected. The following case, 
in illustration of this. form of the disorder, we take from the 
Edinburgh-Phrenological Journal, vol. 6, p. 147. 

Y. E.S., aged 34, ten years an inmate of the Richmond 
Lunatic Asylum, Dublin, was brought before Mr. George 
Combe, during a visit to that institution, 20th April, 1829, to 
be subjected, with several others, toa phrenological examination. 
A few months after, Dr. Crawford, the physician of the Asy- 
lum, addressed a letter to Mr. Combe respecting this patient, 
from which we take the following description. ‘* You observe 
in your own notes, ‘I am surprised he was not executed before 
he became insane.’ This would lead to the supposition that he 
had been afflicted with some form of insanity, in addition to a 
naturally depraved character. Such, however, is by no means 
the case ; he never was different from what he now is ; he has 
never evinced the slightest mental incoherence on any one 
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point, nor any kind of hallucination. It is one of those cases 
where there is great difficulty in drawing the line between ex- 
treme moral depravity and insanity, and in deciding at what 
point an individual should cease to be considered as a respon- 
sible moral agent, and amenable to the laws. The governors 
and medical gentlemen of the Asylum have often had doubts 
whether they were justified in keeping E. S. as a lunatic, 
thinking him a more fit subject for a bridewell. He appears, 
however, so totally callous with regard to every moral prin- 
ciple and feeling—so thoroughly unconscious of ever having 
done anything wrong—so completely destitute of all sense of 
shame or remorse when reproved for his vices or crimes—and 
has proved himself so utte:ly incorrigible throughout life, that 
it is almost certain that any jury before whom he might be 
brought would satisfy their doubts by returning bim insane, 
which in such a case is the most humane line to pursue. He 
was dismissed several times from the Asylum, and sent there 
the last time for attempting to poison his father, and it seems 
fit he should be kept there for life asa moral lunatic; but 
there has never been the least symptom of diseased action of 
the brain, which is the general concomitant of what is usually 
understood as insanity.” 

Nothing, it appears to us, can be more certain, than that this 
individual was denied by nature the possession of those moral 
faculties, the due development and exercise of which consti- 
tute an essential element of responsibility. By the aid of kind 
and intelligent friends, he was secluded from scenes in which 
he was unfitted to mingle ; but if, on the contrary, he had been 
suffered to go at large, his animal propensities, uncontrolled by 
the higher powers of our nature, while constantly meeting with 
opportunities for their indulgence, what else could have been 
expected, but some deed of violence, that would have brought 
upon him the tender mercies of the law? We regret that we 
cannot be so sanguine as Dr. Crawford in believing that a jury 
would have pronounced E. S. insane ; for the melancholy ter- 
mination of the cases we have given above, teaches us how 
little we can here rely on the intelligence of courts and juries. 
Had he committed a capital crime, he would probably have 
been condemned and executed, while the intelligent and the 
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educated, the philosopher and the man of the world, would, 
for the most part, have joined the unthinking populace in 
thanking God that a monster of wickedness had fallen beneath 
the arm of the law. Here and there an independent inquirer, 
who had studied the phenomena of our moral nature in the 
wards of the hospital and the cells of the prison, instead of the 
schools of the metaphysicians, would have raised his voice 
against the popular cry, and declared him more entitled to the 
protection than the vengeance of his fellow-men. ‘That he 
would have been stigmatised as a fanatic, and his doctrines as 
fatal to the security of society, we have every ground to be- 
lieve which the experience of the past has furnished us. ‘To 
shield a criminal from the operation of the laws, it would be 
exclaimed, for the sole reason that he evinces an extraordinary 
measure of depravity in his character, is a degree of absurdity 
and mischief that can have proceeded from nothing less than 
a blind adherence to a visionary theory ! 

This form of insanity which we have termed moral imbecili- 
ty, in contradistinction to that in which the intellect is affected, 
is not very rare in receptacles for the insane, and is more com- 
mon in society than is generally suspected. Dr. Rush says, 
that in the course of his life, he was consulted in three cases ; 
and nothing can more strongly express our own views of their 
physiology, than his remark respecting them. ‘In all these 
cases,” he observes, “there is probably an original defective 
organization in those parts of the body which are occupied by 
the moral faculties of the mind,”’—an explanation which will 
receive little countenance in an age that derives its ideas of the 
mental phenomena from the observation of mind in a state of 
acknowledged health and vigor. ‘To understand these cases 
properly, requires a knowledge of our moral and intellectual 
constitution, to be obtained only by a practical acquaintance with 
the innumerable phases of the mind, as presented in its various 
degrees of strength and weakness, of health and disease. 
through all its transitions from brutish idiocy to the most com- 
manding intellect. Until a philosophy of mind shall be found- 
ed in facts of this description, it will be in vain to expect any- 
thing settled or definitely established in the branch of medical 
jurisprudence we have been considering. J. R. 
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ART. VI.—LETTER FROM CHANCELLOR KENT TO EDWARD 
LIVINGSTON.—PENAL CODE. 


[The following letter was written for the private eye of Mr. 
Livingston. His lamented death seems to have removed the 
seal which was set upon it, and it is now presented to the pub- 
lic. The vigor and acuteness of its criticism cannot fail to be 
admired, even by those who differ from its author in the opin- 
ions which he maintains. We are glad to preserve in our 
pages a paper so valuable, and proceeding from a mind so 
gifted, and justly eminent, as that of Chancellor Kent. Ep. Jur.] 


New York, March 13th, 1826. 

Dear Sir: I will make another effort to give you some 
observations upon your Penal Code, though | write under a 
good deal of discouragement, and I am persuaded my second 
effort will want the spirit, the energy, and the research of the 
first. 

The work now before me was printed at New Orleans in 
1824. It contains 164 pages, and the title page is more com- 
prehensive, and embraces not only this Penal Code, but the 
other works on Criminal Jurisprudence which I have hereto- 
fore examined, and some that I have not seen. I have not 
seen the works on Prison Discipline, nor on the Evidence 
applicable as well to Civil as to Criminal Cases. The work 
constituting the “ Penal Code,” and which I am now going to 
examine, | had never seen until I procured the copy a few 
weeks ago under your order. I did not know it had been for 
sale in this city. 

I have perused it attentively from beginning to end, and with 
the highest respect for the talents, labor, learning and precision 
of thought and expression which it displays. It contains a 
great deal deserving of admiration, imitation and adoption, 
and several things, on the other hand, that appear to me to be 
unsound and erroneous. I will examine the work with care, 
and speak of it with sincerity and candor. I presume my wor- 
thy friend would not be much obliged to me for a loose com- 
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plimentary note or general encomium, without I gave evidence 
at the same time that I knew how to discriminate and to appre- 
ciate its intrinsic merits. 

You begin with an introductory title, and in that introduc- 
tion the objects of the legislature in establishing the penal code, 
and the fundamental principles and truths which ought to per- 

_vade and govern it, are expressed very justly and with perfect 

perspicuity and precision. But at p. 6 I think the power of 
pardon is too much restricted. You confine it to innocence 
discovered, (a very rare case) and to certain and unequivocal 
reformation, (a case still more rare). It appears to me that it 
is necessary in all governments, that the executive discretion 
on this point should be left quite at large, and that the cases 
proper for pardon cannot be defined. Suppose fifty persons, 
old and young, men and women, concerned in an arson or in a 
murder, ought they all to be hung or imprisoned at hard labor 
with the same unmitigated and inexorable severity? The re- 
striction renders government too inexorable, and its hardness 
and inflexibility would not be patiently endured. Pardon is 
generally the result of policy and expediency, and it is idle to 
think of carrying on the business of government without the 
relaxations of policy. 

You prohibit, at page 6, all legislative provision for the ob- 
servance of Sunday or any festival or day appropriated to re/i- 
gious worship, and yet you allow the lawgiver to establish 
civil festivals or periodical cessations from labor for civil 
purposes, and to appoint particular thanksgiving and fast 
days. Now Ido not see the entire harmony and consistency 
of these provisions, and why the observartte of every seventh 
day for moral and religious instruction, is not just as proper or 
lawful, as the appointment of particular days for religious 
worship. Permit me to say that we have run in our theories 
from one extreme to another. If religious instruction be 
eminently important to the wellbeing of society, the lawgiver 
has as good a right, and is as much bound in duty to enforce 
it, as he has civil festivals, or schools, or military trainings, or 
to provide for the celebration of the 4th of July, or 8th of 
January. 
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I have no complaint to make of your explanations at p. 
8, 9, of certain general terms, except that it looks too much 
like teaching the citizens A, B,C. I never heard of any 
question in all my experience as to the construction of those 
words in respect to sex or numbers. The good sense of the 
thing and the context must determine the meaning. I object, 
however, that you should establish by a permanent law that 
man never means woman. ‘The common people of Louisiana 
will by-and-by misconstrue their bibles. 

I believe I have heretofore declared war against the annihi- 
lation of all constructive offences. 'This is done at p. 12, and 
[think it presupposes a perfect legislation, and much more 
perfect than I apprehend it to be in the power of any one or 
more individuals to make a code. 1 entertain the most tho- 
rough conviction that under a government that punishes noth- 
ing either of omission or commission, but what is within the 
letter of a written law, a great deal of fraud and villany, and 
abuse and offence will escape unpunished. I will show pre- 
sently wherein I think your code is lamentably deficient in the 
attempt to bring an offence within the letter of the Jaw. It is 
impossible to define expressly and literally every offence that 
ought to be punished ; and if you ask me, what is the evidence 
of its being an offence if not defined in the code, I answer, 
the laws of nature, of religion, of morality, which are written 
on the heart of every son and daughter of Adam, declare the 
offence. 

[ meet again at p. 14 the provision which I have some- 
where before seen and coraplained of, that the reasons on 
which final judgments are founded, are to be entered at large 
on the minutes. What dreadful records this provision will fur- 
nish ! what miserable reasons one half of your criminal courts 
will furnish, and how verbose, and how stupid! and where 
will they stop, and what is the meaning of entering at large on 
the minutes. I cannot complain too earnestly of this onerous 
and oppressive and vexatious and dangerous provision. What 
can the court say other than that B. being indicted for murder, 
and having been arraigned and plead not guilty, and being 
found guilty by verdict, therefore we pronounce the sentence 
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of the law. What reasons are they to give other than what 
the record at common law gives? Must they repeat the evi- 
dence ? This would be preposterous—I am opposed, toto celo 
to the provision. 

The general provisions in ch. 2, at pages 13, 14, relative to 
prosecutions and trials, are exceedingly well expressed, and 
they are just and accurate, and denote the hand of a master. 
I think also that the description of persons amenable to the 
code as specified in ch. 3, p. 15, is well and unexceptionable. 
The definitions also of principals, accomplices, and accessaries, 
in ch. 5, p. 21, &c., is admirably sustained, and I take this 
occasion to observe that your sagacity and philosophical preci- 
sion never forsake you in your definitions. You have bestow- 
ed on them intense thought, and they show the strength and 
logic of your mind. You must allow me to indulge in truths 
of this kind once in a while, for I shall, on other points, tax to 
the utmost the powers of your magnanimity and fortitude. 

In book 2, ch. 1, the definition and division of offences are 
well executed. 

On the subject of punishments, at ch. 2, I have a great 
many criticisms to make. 

I apprehend you lay too much stress on the forfeiture or 
suspension of certain civil and political nights as a punishment. 
To deprive a young man of the right of bearing arms in the 
militia, or a merchant of the right of serving on juries, would 
be deemed in most cases a very great favor. Every body are 
evading as much as possible these burdensome obligations, and 
as for the right of suffrage, when every body has it, it is not 
worth a rush, and no common man but who would laugh a 
court in the face, that should gravely mention the deprivation 
of that as a punishment. Your penal code rests for its sanc- 
tion on imprisonment more or less close, and more or less sub- 
jected to labor, and I am yet to believe that this will do in all 
cases as a means to deter others by the terror of example. 

You appear to me to be rather severe at p. 37 upon ex- 
ecutive officers, in not allowing them to receive any emolument 
whatever, though voluntarily given, for doing anything required 
to be done by virtue of their office, and in making it penal to 
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receive it. Suppose a sheriff, or marshal, or constable, rides 
night and day, turns out in storms and darkness, and over bog 
and brake, to oblige a suitor and serve process, and do other 
acts. If he may not receive any gratuitous compensation, then 
you may be sure he will do no extra service, and he will only 
coldly and languidly do his duty. If the law means that he 
shall receive no allowance beyond the legal fees, when no ea- 
tra efforts have been made, the law is right, but your provision 
either goes too far or is too equivocal in its language. 

But I complain more loudly of your restraints on judges, at 
p- 38. You prohibit a judge from receiving any gift, except 
by will, from a stranger. Now I do think this is unjust, and 
assumes an unwarrantable distrust of judicial integrity. At p. 
40 you go further, and make it penal for a judge to be a stock- 
holder in a bank or insurance company. I have read this 
article with surprise. You might as well make it penal for a 
judge to own houses and lands, or bonds and mortgages, or even 
a beautiful and accomplished wife. My objection is first to 
the positive injustice of the disability, and secondly to the im- 
putation it casts on the judicial character. It represents judges 
to be as frail as the fair sex in those warm climates where they 
must never appear unveiled. Neither English nor American 
judicial annals afford any just ground for this degrading disa- 
. bility. 1 am also against the provision in the first article at p. 
40. Ishould have been indicted and fined a thousand times 
under that article. How often does a judge even debate a 
question pending before him with the counsel, or advise the 
attorney or some other person to prosecute when some gross 
case has come to his knowledge. I would sweep away all 
these provisions, and leave judges where the wisdom of the 
common law leaves them. ‘They are impeachable and indict- 
able for all and every kind of corruption in office, and that is 
enough. 

I am pleased with the check, at p. 41, upon publications 
concerning causes before judgment. I have no doubt our 
courts are all in possession of this power, under the all-pervad- 
ing and all-comprehensive wisdom of the common law, but it 
is very well to have it expressly declared. Your definitions of 
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offences against officers of justice in execution of duty, and 
with respect to rescue and breach of prison, &c., are all accu- 
rately and truly, and admirably drawn, and here again your 
genius emerges from theory, and possesses itself of its masterly 
logic, and shines forth with resplendent lustre. 

In ch. 8, at p. 47, I complain that you punish attorneys too 
severely. You say that if an attorney, being engaged and 
consulted on the merits, shall, on account of nonpayment of 
fees, or for any other cause, appear for the opposite party, he 
is to be imprisoned, &c. You make this a public offence. He 
may have been consulted, and nothing material disclosed, and 
his client then refuses to pay and meant to cheat or defraud 
him, and yet you infleribly inflict imprisonment, and in your 
code there is no pardon, but for innocence detected and certain 
reformation. I think it is a great deal better and wiser to 
leave the government of attorneys to the discretion of the 
courts, so if he detains his client’s papers when he has no lien, 
he is to be suspended, &c. Now your code admits of no 
equity. We must follow the letter ; then suppose this attorney 
had notice of the claim of a third person to the papers, and 
he retains until the right is settled by a bill of interpleader, 
must he still be punished, or may the spirit of the law, in this 
instance, be followed? I condemn the whole provision as 
dangerously severe, and it appears to me that the old English 
law is better and safer. 

In ch. 10 I think that the crimes of perjury and false 
swearing are well defined, and settled on true principles, but 
as to ch. 11, I must be permitted to complain. I am entirely 
against the abolition of the common law doctrine of contempts, 
and your substitute I humbly conceive to be wholly inade- 
quate. Your provision is that all contempts are to be the sub- 
ject of indictment and trial by jury. Now I beg leave to say 
that the jury are wholly incompetent to judge of what is or is 
not decorous or insulting language to a court. If a judge was 
called a blockhead or a fool, one half of the rude vulgar jurors 
of the country might think it a very smart and possibly a very 
true saying. Besides, the remedy by indictment and jury is 
too slow. Must a judge sit and hear the contempt, and wait 
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six mouths before the trial in a criminal court can afford him 
redress? Besides, you make no provisions for insulting ges- 
tures, or looks, or actions. You say, p. 51, that if any per- 
son by words, or by making a clamor or noise, wilfully, &c., 
he may be removed and punished. So, if he use any indeco- 
rous, contemptuous, or insulting expressions, in the OPINION OF 
a JuRY, he is to be punished. So, if he obstruct the proceed- 
ings of the court by violence or threats, he shall be fined, &c. 
Here is all the provision for contempts. All other contempts 
are abolished, and all these contempts must be tried on indict- 
ment, or information, in the usual form. Now I say you do 
not reach a thousand nameless, but gross and abominable con- 
tempts that may be offered in court. The impudent or mali- 
cous offender can, Proteus-like, elude all your rattling chains, 
and insult with impunity. Insults to a court ought to be pun- 
ished with the celerity of lightning, and here you wait the slow 
process of indictment for an open insult to the bench. I never 
would accept of a judicial office under any government, if I 
was to be left so naked and defenceless as you in this chapter 
leave the Louisiana judges. It is by far the most exceptiona- 
ble, the most distressingly exceptionable part of the penal code. 

At title 6, ch. 1, unlawful assemblies and riots, are well 
defined ; but suppose a party does not retire from the unlawful 
assembly within the half hour (p. 55) because, perhaps, he is 
sick, or lame, or afraid, may not the equity of the case be 
considered, or must we follow the plain import of the words ? 
Say what you will against a favorable or unfavorable con- 
struction of penal laws, judges will construe laws according to 
the intent and equity of the case. 

As to title 8, at p. 60, | am against the whole of that title. 
The press does not stand in need of new props and more stimu- 
lus. It is by far too wanton already, and has debased the 
moral sense of this country. One half of the editors are only 
the agents of the mendax infamia. Besides, may I not tell B. 
that if he continues to publish his vile lies and indecency, I 
will not indorse his paper any longer? Is that an unlawful 
threat, injurious to his credit, for which I am to be indicted ? 
Is it proper to make such penal provisions in protection of the 
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press, and yet make no provision for offences against the relt- 
gion of the country, on which all the morals are grounded ? 
May a person say and publish just what he pleases, however 
gross and offensive against the Author of Christianity, with 
impunity ? (p. 12 & p. 96), and yet, if the offended commu- 
nity, or rather any member of it, threatens the credit of the 
blasphemer and libeller, in order to deter him, it is an indictable 
offence ! 

Offences committed against altering records, and against the 
current coin, and against the public revenue, and against manu- 
factures and commerce, (tit. 9, 10, 11, 12), are well defined 
and cautiously guarded. The ch. 5, p. 73, concerning of- 
Sences affecting the credit of written contracts, is admirable 
throughout. So that on fraudulent insolvencies is very good, 
but the last article in it I do not perfectly understand, from the 
want, I presume, of seeing the Commercial Code. 

P. 84, The punishment of MALICIOUSLY ADMINISTERING DE- 
LETERIOUS DRUGS TO ANOTHER, though not with intent to kill, 
is not severe enough. Only imprisonment for three months ! 
Why, the wretch ought to be hung; but since you cannot tol- 
erate so cruel and disgusting a spectacle, why, then keep him 
at the treadmill for years. 

I think, upon the whole, that I concur with you in making 
seduction, under promise of marriage, a public offence, and | 
agree that lascivious words to a female, with a design to insult 
her, may be deserving of such animadversion, and yet I have 
some doubts whether it be worth while to legislate on the sub- 
ject. Perhaps, also, it may do to make adultery, under certain 
limitations, a public offence, (p. 86-7). Iam a little skeptical 
as to legislation in regard to sexual matters. 

In title 18, ch. 1. 2. 4, you have handled the subject of 
defamation with great ability. You make it a public offence, 
and guard individuals in an admirable manner, and I feel very 
much disposed even to allow you to provoke, as you have 
done, the enlarged licentiousness of the press, when in this title 
you make such ample compensation for the ravages which that 
intemperate liberty might produce. 

At p. 96, it would seem to be no offence to defame or scan- 
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dalize religion or the objects of religious faith, or the princi- 
ples and grounds of public morals, and yet the liberty of the 
press is assiduously protected! I cannot but believe that the 
fundamental principles of religious belief are of as much im- 
portance to the wellbeing of civil society as the liberty of the 
press. 

In title 19, ch. 1, is an excellent article, and assault and 
battery, in all its complicated degrees, is well defined and grad- 
uated. But the punishment at p. 106, for disfiguring or maim- 
ing with that intent, as for instance cutting off the ears or nose, 
or other members, is infinitely below the mark. The impri- 
sonment cannot exceed two years! ‘The offender certainly 
ought to be hung by the neck until dead. It is worse than 
murder. ‘There is more of the devil in it. At any rate, since 
you will not allow the ultimum supplicium of the common law 
in any case, such an act of extreme malice, barbarity, depravi- 
ty and mischief, ought to have the ultimum supplicium under 
your system. 

Rape is well defined, and you have certainly made an im- 
provement as to the crime. Ch. 5 on Homicide is a great 
and painstaking article, and here your talents are displayed in 
all their lustre. The distinctions and discriminations are drawn 
accurately, and with great felicity, and if you had only added 
the honest and legitimate, and appropriate and indispensable 
punishment of death to murder, your article would have been 
perfect. Without that article I humbly beg leave to think it 
quite imperfect, and that you do not do justice to the security 
which living beings are entitled to ask against dangers upon 
life. As to duels I think you have made great improvement 
on the law, and I believe you have adopted the most ef- 
fectual way to annihilate the practice. In this case the for- 
feiture of political rights will be felt as a check, because 
duels are generally between young aspirants to power and 
consequence. ‘The promissory oath in this case operates 
powerfully, and so will the oath to the prosecutor and grand 
juries. 

You have well defined the crimes of arson and malicious 
injuries to property. But I think two years imprisonment 
not enough for many cases of this malicious mischief, as 
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girdling fruit trees, disabling cattle, horses, &c. I am very 
much for real, genuine, vindictive punishment for all cases of 
malicious crime, springing from a thoroughly corrupt and 
devilish heart. I am a friend to personal chastisement and 
hanging. On this subject I am a disciple of the old school, 
and I believe our ancestors had as much wisdom and know- 
ledge of human nature as we have, and we ought to revere 
their maxims, and carry our reforming hand lightly and trem- 
blingly over their works. I think Lord Hardwicke or Lord 
Mansfield, or Burke, or Pitt, possessed ten times as much 
practical good sense and sound wisdom as William Godwin or 
Jeremy Bentham. 

But to return from this digression to the work before me. 
I do not know that I can truly dissent from you as to your 
penal provisions against fraudulent breaches of trust, at p. 
145. You carry the law quite far, and punish them se- 
verely, but I have such a detestation of the offence, that [ 
am disposed to go with you the whole length of your provi- 
sions on this head. 

The obtaining of property by false pretences is a section 
that has some excellent provisions. But the false pretences 
are pushed quite far at p. 149, 150. I believe the English 
law would not regard the fact of getting possession of property 
on a promise of immediate payment, and not paying, or pay- 
ing in a check which you averred to be good, and which you 
knew was not, as cases of false pretences. These are cases 
of mere lying, and yet they are detestable frauds, and, for the 
sake of fair dealing, I am willing to follow you in your 
improvements on the point. 

The article Theft, at p. 151, is laboriously and ably digest- 
ed, and I do not complain of the measure of punishment for 
that crime, and for robbery. 

I have thus gone over a second time your Penal Code, and 
I have no doubt you will smile very often at my prejudices, 
and wonder at my lagging so far behind the spirit of the age. 
My apology is to be found, in some degree, in the fact, that I 
have spent the best years of my life in administering the old 
common law of the land, such as your father and the sages of 
the Jast century left it, with all its imperfections on its head. 
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I have likewise imbibed from the stupendous event of the 
French revolution, happening before my eyes, an aversion to 
innovation, except by cautious steps. ‘These are some of the 
reasons, probably, why you find me standing so firmly upon 
the old ground—super antiquas vias. Now I, for my part, 
do not believe one word in the great moral improvement of 
the age, or that the people of Louisiana will not require to 
feel the check and lash of punishment to deter them from 
crimes, as much as the people of England, or of New York. 
But I am afraid I am talking too freely, and have dealt too 
plainly with some (as it appears to me) exceptionable parts of 
your system. 

It is all in confidence, and not public. I feel, also, at the 
same time, the weight of your very superior sagacity and 
learning, and if your work had not infinite merit, I should not 
have dared to criticise any part of it. At any rate, I attach 
no value to what I have written. I have written currente 
calamo, and without time to revise or transcribe. You have 
my first and my honest impressions, and I beg of you to for- 
give all my errors and mistakes, and excuse my commentaries. 
And believe me to be, 

With the highest respect and esteem, 
Your friend and obedient servant, 


James Kenr. 
Hon. Edward Livingston. 





ART. VII—PERKINS’S EDITION OF CHITTY ON THE CRIMI- 
NAL LAW. 


Tne character and value of Chitty’s Treatise on the Crim- 
inal Law are well attested by the fact, that it has passed 
through two editions in London, and has now arrived at a 
third edition in our country. Why it is that the American 
editions outrun in number the English we are unable to say. 
They do not, however, in either country, go beyond the merits 
of the work, which we regard as the most comprehensive man- 
ual that exists on the subject of the Criminal Law, and one of 
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the most valuable among the many contributions made by its 
distinguished author, to the cause of jurisprudence. The ex- 
tensive use of this book, and its well-earned reputation render 
any particular remarks from us on its character entirely super- 
fluous. But the notes and references by Mr. Perkins, to the 
present edition, deserve especial mention. ‘They place their 
author, among American annotators, by the side of Story and 
Mercatr. 

We have said, on a former occasion, that we regard every 
note as prima facie a nuisance. It interferes with the unity 
of the subject, and distracts the attention, like a collateral 
issue, from the principal text. ‘‘ Notes are often necessary,” 
says Dr. Johnson, in his preface to Shakspeare, “ but they are 
necessary evils. * * * Particular passages are cleared 
by notes, but the general effect of the work is weakened. 
The mind is refrigerated by interruption; the thoughts are 
diverted from the principal subject ; the reader is weary, he 
suspects not why ; and at last throws away the book which 
he has too diligently studied.” What was at first applied to 
annotations upon the drama, we apply to those on law. An 
annotator, then, assumes the heavy burden of overcoming 
these objections ; and this can only be done where the value 
of the notes shall fully countervail and compensate for the in- 
terruptions which they cause the student. If a book be used 
merely as an Index of Cases, the objections of course lose 
much, if not all, of their force. We should not say enough, 
if we simply said that in the present case the objections are 
entirely overcome. Mr. Perkins’s notes are acute, thorough 
and learned, and, what is very important, appended with criti- 
cal accuracy, to their natural places in the text. The student 
will always be rewarded by the interruption which they cause ; 
and the practitioner will find in them great facilities in any 
research. Reference has been made to nearly two thousand 
cases, in addition to the former editions. All the American 
Reports have been sifted, and every case, which bears upon 
any part of the Criminal Law, correctly cited. We do not 
hesitate to say that Mr. Perkins’s labors have essentially 
enhanced the value of Mr. Chitty’s work. CG. s. 
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ACT OF PARLIAMENT. 

1. (Construction of local act— Claim for compensation, when to be made.) 
By a local act, a company was empowered to take lands (with an 
exception of mines) for a railway, paying the value of the lands, and 
making compensation for damage sustained by reason of the exe- 
cution of the works, and for damage, loss, or inconvenience, sus- 
tained by reason of the execution of any of the powers of the act; 
such value and compensation to be fixed by agreement, or assessed 
by a jury; mines to be worked by the owner, so that no damage were 
thereby done to the railway ; and in case of damage, the owner to 
repair it at his own expense, or the company to repair in case of 
neglect or refusal, and recover the expenses from the owner. The 
owner of land taken by the company, and for which compensation 
is paid, cannot, on afterwards discovering that a mine to which be 
is entitled cannot be worked without damage to the railway, claim 
further compensation in respect of the loss sustained thereby ; com- 
pensation in respect of such contingent loss should have been 
claimed at the time of the original agreement or assessment. T'he 
King v. The Leeds and Selby Railway Company, 5 N. & M. 247. 

2. (Construction of —Compensation.) Where an act of parliament pro- 
vided that a waterworks’ company should make compensation for 
damage done in executing the works, and those works were re- 
stricted to a particular line: Held, that damage done in executing 
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the works was within the proviso, though the property injured was 
not within the line. The King v. The Nottingham Old Waterworks’ 
Company, 5 N. & M. 498. 

3. (Conveyance of land under.) Under a local act, proprietors of lands 
were authorized to “ contract for, sell, and convey” their lands to a 
canal company: such “ contracts, agreements, sales, exchanges, con- 
veyances, and assurances,” were to be valid to all intents and pur- 
poses, were to be enrolled with the clerk of the peace, and copies 
thereof to be evidence ; and upon payment of the sum agreed on 
for the purchase of lands, such lands were to be vested in the canal 
company: Held, that a conveyance of land under this act must be 
in writing. Doe d. Robins v. Warwick Canal Company, 2 Bing. N, 
C. 483. 

ADMISSION. 

(Receivable in evidence on second trial.) Previously to the trial of an 
ejectment, the defendant’s then attorney signed admissions, begin- 
ning, “ We hereby agree to admit, on the trial of this cause,” &c. 
On that trial, the admissions were read. The Court afterwards 
granted a new trial, and the attorney for the defendant died. The 
second trial took place on the llth of February, and on the 7th of 
February, the defendant’s then attorney gave notice to the plaintiff’s 
attorney that he should make no admissions ; the latter sent back 
an answer, stating that the admissions already made were binding: 
Held, that on the second trial these admissions were receivable in 
evidence. (1 M. & Rob. 196; 5 C. & P. 385.) Doe d. Wetherell v. 
Bird, 7 C. & P. 6. 

ADVERSE POSSESSION, 

Where, during coverture, a lease for years is granted to the wife, 
and the husband survives, an adverse possession, commencing during 
the coverture, may be treated as a possession adverse to the wife. 
Doe d. Wilkins v. Wilkins, 5 N. & M. 434. 

ARBITRATION. 

1. The Court will not infer that the decision of an arbitrator has pro- 
ceeded solely on certain facts set out in the award, unless the award 
state that the decision is founded upon those facts. Lancaster v. 
Hemmington, 5 N. & M. 538. 

2. Where an award was to be made by A., B., and C., or if they could 
not all agree, by any two of them, and A. said he would have no- 
thing more to do with the business, semble, that B. & C. might im- 
mediately make their award, without submitting it to A. But B. 
and C. having, after such disclaimer by A., sent to him for his 
opinion on the draft of the award, which he returned with certain 
written objections : Held, that they were bound to take such objec- 
tions into their c onsideration, and could not make anaward differ- 
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we) 


ing from the drafts sent to A., and not adopting his objection s 
without communicating to A. the terms of the award intended to be 
made, Allen v. Perring, 5 N. & M. 374. 


. (Conclusiveness of arbitrator’s judgment.) The defendant pleaded 


non assumpsit to an action for the board and lodging of his wife ; 
the cause was referred to arbitration: the arbitrator admitted evi- 
dence of the wife’s adultery, and decided against the plaintiff. The 
Court refused to set aside the award. (1 C. M. & R. 523.) Symes 
v. Goodfellow, 2 Bing. N. C. 582. 

(Award when final and certain.) An agreement of submission re- 
cited that a rate had been made and allowed for the relief of the 
poor of the parish of H.; that the plaintiff, a parishioner, was rated 
for several messuages, &c. in aid of such rate; that the plaintiff, 
conceiving himself to be overrated, had given notice to the defend- 
ants, the churchwardens and overseers of the parish, of his intention 
to appeal against the rate at the next general sessions of the peace 
for the county, and that the defendants did intend to defend the 
same; but that, in consequence of the parties thereto agreeing to 
leave the examination of the rate and all matters in dispute between 
them, as stated in the said notices, to arbitration, no appeal was en- 
tered against the rate as by law required; and that the parties, in 
order to put an end to all further expense, and to prevent litigation 
respecting such poor’s rate, and in order to settle and ascertain the 
subject of the said poor’s rate, and the equality or inequality there- 
of, so far as related to the charges therein made on the plaintiff, as 
compared with the rate made on the other persons mentioned in 
the notice of appeal, had agreed to leave the same matters in differ- 
ence between the parties thereto to arbitration. The agreement 
then witnessed that the defendants (as far as they lawfully might or 
could as such churchwardens and overseers,) and the plaintiff did 
thereby severally and respectively mutually promise and agree 
to abide by the award of W. A., R. D. and P. B., or any two of 
them, to award and determine of and concerning the above-men- 
tioned matters in difference, and of and concerning all and every 
the costs, charges, and expenses of the said agreement, and the 
counterpart thereof, and of the said notices of appeal, and of the 
said churehwardens and overseers in consequence of such notices 
of appeal, and of their preparation to resist such appeal and to sup- 
port the rate, and all matters relating thereto respectively, the costs 
of the arbitration and the awar:l to be in the discretion of the arbi- 
trators ; and it was thereby further agreed that that agreement and 
submission should be made a rule of the Court of K. B. The arbi- 
trators published their award of and concerning the premises and 
matters to them referred, whereby they awarded that the defendants 
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should, on delivery of that award, pay unto T. E. F., attorney for 
the plaintiff, 162. 12s., his bill already delivered, and the amount of 
the costs of the said T. E. F. attending that arbitration, and of the 
procuring the signatures of his client and the other parties to the 
said enlargement of time; and they further directed that the de- 
fendants should deduct from the amount charged upon the plain- 
tff in all future rates the sum of 10s., and return to the plaintiff the 
sum of 10s. for every rate granted and paid by him since the then 
scheme had come into operation. The award further directed, that, 
as a dispute was made with regard to the quantity of the lake occu- 
pied by the plaintiff, the quantity should be ascertained by the par- 
ish, and the rate altered accordingly, agreeable to the price per acre 
as set against the said lake by the arbitrators in a schedule to the 
award. To a declaration on the above award, the defendants, after 
setting out the submission and award at full length, pleaded as fol- 
lows :—“ And the defendants in fact say, that the award is bad and 
void in law, and this they are ready to verify.” 

On demurrer to this plea, held that it was good in point of form 
and substance. 

Held, also (Parke B. dissentiente), that the submission and award 
were bad, inasmuch as the main object of the reference, namely, 
the rate, was not by law capable of being referred to the decision of 
an arbitrator; that the costs incurred were merely incidental to the 
determination of the former question ; and that the consideration 
for the submission therefore wholly failed. 

Held, also, by Lord Abinger, C. B., that the award was bad, in 
directing the churchwardens and overseers to return and refund to 
the plaintiff 10s. on each rate made since the new scheme had come 
into operation, as that was not binding upon them, inasmuch as they 
could not by law do so, and there was no powerto make them obey 
the award in this respect. That the direction, that the quantity of 
the lake occupied by the plaintiff should be ascertained by the parish, 
was also too vague and uncertain, and left it in doubt by whom it 
was to be done. 

Parke, B., was of opinion that, notwithstanding the reference of 
the rate was not binding on the churchwardens and overseers, the 
submission and award were still valid as to the other matters in 
difference referred to the arbitrators ; and that the ascertaining the 
quantity of the Jake was a mere ministerial act, which might be 
delegated to another, and the award was not invalid in this respect. 
Thorp v. Cole, 2 C., M. & R. 367; 4 D. P. C. 457. 

ARSON. 
A stack, of which the lower part consisted of cole-seed straw, and the 
upper part of wheat stubble, Held, not to be a stack of straw, the 
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setting on fire of which would be a capital offence within the statute 
7 & 8 Geo. 4, c. 30,8.17. R. v. Tottenham, 7 C. & P. 237. 


ATTORNEY. 


1, 


~ 


(Attorney and client.) The Court will not order an attorney to pay 
over money received by him in his character of attorney, except on 
the application of the client to whom the money is due. No rule 
will be granted at the instance of a third party. In re Fenton, 5 N. 
& M. 239. 

(Summary jurisdiction over—Fraudulent retention of client’s money.) 
Where a rule was made absolute by consent, ordering that an attor- 
ney who had fraudulently retained in his hands money of bis client, 
should invest the amount by a given day, and should pay the costs 
of the application, otherwise that an attachment should issue against 
him: Held, that it was no answer to a motion for such attachment, 
that on the day after that appointed for the investment, a fiat in 
bankruptcy issued against the attorney, under which he had obtain- 
ed his certificate, and that no service of the rule and allocatur took 
place before the bankruptcy. In Re Newbury, 5 N. & M. 419. 
(Summary jurisdiction over.) The court will not entertain a motion 
touching the conduct of an attorney, unless it appears on affidavit 
that he is an attorney of the Court, or that the transaction arises, in 
part at least, out of a cause before the Court; nor will the Court ex- 
ercise jts summary jurisdiction over an officer, unless in a case of 
palpable fraud. In re Lord, 2 Scott, 131. 


» (Service of rule on.) Where it is clearly shown that an attorney 


keeps out of the way to avoid being served with rules for the pay- 
ment of money, the Court will allow service upon his clerk to be 
good service. The affidavit must, however, specify the endeavors 
nade to effect service on himself, and the reasons for believing that 
he is in town, and avoiding service. Hinton v. Dean, 4 D. P.C. 352. 


. (Attorney and client—Inspection of documents.) An attorney having 


brought an action for his bill of costs, which was defended by the 
client on the ground of negligence, was ordered to give the defend- 
antacopy of the case, with the opinion of the counsel thereon, 
(which had been procured for the defendant by the plaintiff, as his 
attorney,) at the defendant’s expense, or to deliver up the case itself 
on being paid the costs which he claimed in respect of such case 
and opinion, Evans v. Delegal, 4 D. P. C. 374. 


AUCTION. 


(Sale of lands by—Misdescription—Conditions of sale—Compensation.) 


Premises were sold by auction on this condition, amongst others :— 

“If any mistake be made in the description of the*property, or any 

other error whatever shall appear in the particulars of the estate, 

such mistake or error shall not vitiate the sale, but a compensation 
32* 
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or equivalent shall be settled,” &c. &e. The particulars of sale 
described the premises asa leaseliold public-house, comprising (inter 
alia) a small yard and washhouse, held for a term of years, at a rent 
of £35 a year. In fact the yard and washhouse, which were essen- 
tial to the occupation of the premises, were not included in the lease, 
but held from year to year, at an additional rent. Held, that this 
misdescription was not the subject of compensation within the con- 
dition, that it avoided the sale. Dobell v. Hutchinson, 5 N. & M. 251- 

AUCTION DUTY. 

A freehold estate was sold by auction, subject to a mortgage, the mort- 
gagee not concurring in the sale, and refusing then to receive his 
mortgage money. By the conditions of sale, an apportionment was 
to be made of the mortgage on the several lots, and the purchaser of 
each was to have an indemnity against the amount apportioned on 
the other lots. A purchaser bid the sum of 15,500/. for one of the 
lots, which was to be charged with 10,200I. of the mortgage money, 
and paid a deposit of 10 per cent. on that sum, and signed an ac- 
knowledgment that he had bought the lot for 15,500/., subject to the 
conditions of the sale: Held, that auction duty was payable, in re- 
spect of this lot, only on the balance of 5,3001., that being the only 
amount of purchase-money actually payable to the vendor for what 
was bought at the sale. (2 Y. & J.124; 3 Y.& J.126;1C.& J. 
434.) Rex v. Sedgwick, 2 C., M. & R. 603; 1 Tyr. & G. 94. 

BANK OF ENGLAND. 

( Liability of in trover to assignees of bankrupt for bank post bills— Branch 
banks.) Held, that the assignees of A., a bankrupt, were entitled to 
recover in trover against the Bank of England, the amount of bank 
post bills converted into money by A. at a Bank of England branch 
Bank, after notice given at the Bank of England in London that A. 
had committed an act of bankruptcy. 

But not the amount of a bank post bill paid by A. to B. for value, 
after the commission of the act of bankruptcy, of which B. had no 
notice. 

Bank post bills, issued by the Bank of England in London, are 
not made payable at the branch banks by 7 Geo. 4, c.46,s,15. Willis 
v. Bank of England, 5 N. & M. 478. 

BASTARDY BOND. 


A bastardy bond, conditioned for the payment of the charges incurred 
“by reason of the birth, education, and maintenance of a bastard 
child,” cannot be enforced after the bastard bas attained twenty-one, 
and ceased to be chargeable, although he may afterwards become 
chargeable again. Wandley v. Smith, 2 C.,M. & R. 716. 

BILL OF EXCHANGE. 

1. (Production of at the trial—Pleadings.) Assumpsit against the 
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drawer of a check on abanker. Plea, that the amount was ille- 
gally won at play; and issue thereon. The plaintiff is not bound 
to produce the check, unless the defendant gives him notice to do 
so. Reedy. Gamble, 5 N. & M. 433. 

(Evidence of handwriting of drawer.) Assumpsit against the drawer 
and endorser of a billof exchange. Plea, denying the drawing and 
indorsement. At the trial it was proved for the plaintiff that letters 
had been received from the defendant’s place of business in the same 
handwriting as that in which the bill was drawn and indorsed, and 
also that the defendant had made an offer to compromise after action 
brought. For the defence three witnesses swore that the handwrit- 
ing was not the defendant’s. Held, that there was evidence to go 
to a jury that the handwriting was that of an agent of the defend- 
ant’s, if not his own. Harding v. Jones, 1 Tyr. & G. 135. 
(Acceptance and indorsement before drawing—Drawing m wrong 
name.) It was held to be no objection to the validity of a bill of ex- 
change, in an action by indorsee against acceptor, that the accept- 
ance and indorsement were written before the bill was drawn, 
notwithstanding the indorsement was made by a stranger to the 
acceptor. Held also, that the drawer having subscribed his name as 
T. W., when his name was 7’. W. R., was not to be deemed to have 
committed a forgery, unless it were proved that the omission of his 
surname was for purposes of fraud. schultz v. Astley, 2 Bing. N. C. 
545. 

(Foreign or Inland.) A bill of exchange drawn in London, payable 
to the order of the drawer in London, upon a merchant residing at 
Brussels, and accepted by him payable in London, is an inland bill 
of exchange, and must be stamped as such. Ammer vy. Clark, 2 C., 
M. & R. 468. : 

(Pleadings.) Declaration on a billof exchange drawn by N. on the 
defendant, requiring the defendant to pay “to his order” the sum 
therein mentioned, accepted by the defendant, and indorsed by N. 
to the plaintiff. Held, that the Court could see that the word “ his’’ 
referred to the drawer, and therefore there was no fatal ambiguity. 
Spyer v. Thelwell, 2 C., M. & R. 692. 

(Pleadings—Want of consideration.) Assumpsit by indorsee against 
drawer of a bill of exchange, accepted by B. Plea, that B. being in 
want of a loan of money, applied to the plaintiff to advance it, which 
he was unwilling to do, unless B. agreed to accept it in two thirds 
money and one third wine, and unless the plaintiff had the securi- 
ty of a bill drawn by the defendant and accepted by B. ; that B. 
agreed to the said terms, and thereupon the bill declared on was 
drawn by the defendant, and accepted by B.; and that the defend- 
ant never received any consideration or value, nor did any consid- 
eration move or pass from either of the said parties to the defend- 
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ant for his drawing the bill, except as aforesaid; and that the said 
wine has not been delivered, and that the said contract for the sale 
and delivery thereof was a gross fraud on the defendant. Held bad 
on demurrer. Connop v. Holmes, 2 C., M. & R.719; 1 Tyr. & G. 
85; 4 D. P. R. 451. 

RROKERAGE. 

(Pleadings.) Where A. employed B., a broker, to procure a charter- 
party on a commission of 5 per cent., to be paid whether the con- 
tract was executed or abandoned ; and to an action for the amount 
of such commission A. pleaded payment of half the amount, and 
non assumpsit as to the residue: Held, that he could not, under these 
pleadings, give in evidence a subsequent agreement to accept 24 per 
cent. only, on account of the abandonment of the contract: but that 
where the terms of the original contract were only inferred from 
the usage of the trade, a conversation in which B. agreed to take 24 
per cent. only on account of the abandonment of the contract, was 
admissible to show that such contingent reduction was part of the 
original contract. Broad v. M’Calmer, 5 N. & M. 413. 

BURGLARY. 

1. (Indictment.) An indictment for burglary stated, in one count, that 
the prisoner “did break to get out,” and in another, that he “did 
brake and get out” of the house: Held bad, since the statue 7 & 8 
G. 4, c. 29, s. 11, which uses the words “break out.” Rex v. Comp- 
ton, 7 C. & P. 139. 

2. A prisoner was indicted for burglary in the dwelling-house of J. B. 
J. B. worked for one W., who did carpenter’s work for a public 
company, and put J. B. into the house in question, which belonged 
to the company to take care of it and of some mills adjoining. J. 
B. received no more wages after he went to live in the house than 
before: Held, not rightly laid. Rex v. Rowlins, 7 C. & P. 150. 

CUSTOM. 

(To take profit in alieno solo, what ts.) A custom for the inhabitant 
landholders of a parish to dig or take from closes adjoining the sea 
shore, sand which had been from time to time drifted from the shore, 
and carried by the wind into and deposited on such closes, is bad: 
First, because the sand, when deposited, becomes a part of the soil 
of the closes, and therefore the custom is for taking a profit in alieno 
solo: Secondly, for uncertainty; it being impossible to distinguish 
between the soil of the original closes, and the sand from all time 
drifted upon it. 

Quere, whether such a right might be claimed by prescription? 
Blewett v. Tregonning, 5 N. & M. 234. 

DEBTOR AND CREDITOR. 

(Composition.) To a declaration on three bills of exchange, the defend- 
ant pleaded, that he was also indebted to E. F., and to divers other 
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persons, in divers other sums of money, of which the plaintiffs had 
notice ; and that afterwards, and before the said bills became due, 
and whilst he was so indebted to the said E. F., and the said other 
persons, he, the defendant, became insolvent, and unable to pay his 
debts. That thereupon, in consideration of the premises, and with 
the view and intention of inducing and enabling the said defendant 
to induce his other creditors to accept and receive a composition of 
one moiety of their debts, and in consideration that the defendant 
would pay to them, the said plaintiffs, half the amount of the said 
bills, when the same respectively became due, the said plaintiffs 
agreed to accept a composition of one half of the amount of the bills 
as they became due; and that afterwards the said agreement, so 
made and entered into by the plaintiffs, was, by the defendant, with 
their knowledge, and by their direction, represented and made 
known to the said E. F., so being such creditor as aforesaid ; who 
thereupon, in consideration of the premises, and in faith of that agree- 
ment, was lured and induced to accept that composition ; and that 
he, the said E. F., had not at any time since recovered or received 
or sought to recover or receive, any greater or other sum than half 
the amount of his said debt :—Held, in arrest of judgment, that this 
plea was bad, inasmuch as it did not show that all, or the great body 
of the defendant’s creditors, had come into the arrangement, and 
agreed to take the composition. 

In order to prove the agreement stated in the plea, the defendant 
put in a letter from one of the plaintiffs, containing the terms of the 
agreement for the composition: Held, that evidence of a previous 
conversation, when the plaintiff made inquiries as to what the other 
creditors were likely to do, was admissible to show the motive which 
induced him to write the letter, and the intention with which the 
agreement was entered into. Reay v. Richardson, 2.C., M. & R. 
422. 

DEVISE. 

1. (Description of lands—Evidence to explain ambiguity.) A. is seised 
of lands in the hamlet of L., and in the chapelry of L. P. D., both be- 
ing within the parish of L. He devises to B., describing him as of 
L. P. D., all his lands in L.—Quere, whether the lands in L. P. D. 
necessarily pass ? 





The register of county electors, in which L. P. D. were treat- 
ed as differing parishes, was held not to be admissible for the pur- 
puse of disconnecting them. Doe d. Edwards v. Johnson, 5 N. & 
M. 281. 

2. (Same.) A. devised to B. the messuage and tenement in S., where- 
in he, A., then resided, with the offices, outhouses, barns, stables, 
and other edifices and buildings, yards and gardens, to the same ad- 
joining, and all those several closes and parcels of ground called by 
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the names of, &c. with the appurtenances, part of the farm and 
lands then in his A.’s, own occupation: and he devised to C. all his 
hereditaments in 8. not before devised : Held, that cottages adjoin 
ing A.’s place of residence, though (in some sense) separated by a 
wall, and not in his own occupation, passed to B. ; and that evidence 
of declarations by A., that he meant the cottages to go to C., was in- 
admissible. Doe d. Preedy v. Holton, 5 N. & M. 391. 

3. Testator devised lands to his wife and certain trustees, in fee, in 
trust for his wife for life, and after her decease for the use of his 
three children for their lives, in equal shares, and to the issue of their 
respective bodies for their respective life only, in equal shares, for 
ever; and in case of the death of either of the three without issue, 
then upon trust for the survivors or survivor, in equal shares, for 
life only, or to their respective lawful heirs in equal shares for life 
only ; and in case there should be only one child then living, in trust 
for such only child for life only, and the issue of such only child for 
life, in equal shares ; and if but one issue of such child, to such issue 
for life only, and the heirs of his or her body, for ever ; in case there 
should be no issue of such child, remainder over. Either child who 
should marry was to have a power to make asettlement of his share 
for the lives of the parties, and the lives of their issue, with remain- 
der over in tail. By a codicil, reciting the above devise, the testator 
devised the same land, after the decease of his wife, to the trustees 
in fee, in trust for his three children, as tenants in common, for the 
term of 99 years from his decease, if they or either of them should 
so long live; and after the determination of that term, and subject 
thereto, to the trustees in fee, to preserve contingent remainders. 
and the uses expressed in the will, as far as the law would permit, 
were to be carried into perfect execution : Held, that, under the will 
and codicil, the three children of the testator took in the lands devis- 
ed estates for the term of 99 years, if they should respectively so 
long live, as tenants in common, with remainder to the trustees and 
their heirs, during the respective lives of the said three children, in 
trust to preserve contingent remainders, with remainder to the said 
three children as tenants in common in tail general, with cross-re- 
mainders between them in tail general. Brook v. Turner, 2 Bing. 
N. C. 422. 

4. (To branches of a family.) Devise of lands to the testator’s daugh- 
ter for life, remainder to her sons and daughters successively in tail 
remainder to the testator’s son for life, and his sons and daughters 
in tail: “and for default of such issue, to the younger branches of the 
family of B. W. and their heirs, to be equally divided among them, 
as tenants in common: and in default of such issue, to the elder 
branches of the family of B. W.” (in the same terms.) At the time 
of the making of the will, and of the testator’s death, there were 
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living two daughters of B. W., four daughters of one of those daugh- 
ters, an only son of B. W.’s eldest son, and an only son of his third 
son. At the expiration of the estates tail limited to the testator’s 
grand-children, there were living many descendants of one of B, 
W.’s daughters, and of his third son: Held, that the devise was void 
for uncertainty. Doe d. Smith v. Fleming, 2 C., M. & R. 638. 

EASEMENT. 

(License to obstruct windows.) No license or covenant from A., the 
owner of adjoining land, to put out or not to obstruct, windows in 
the house of B., is to be inferred from the circumstance of A.’s be- 
ing a party to the deed by which the house, with the windows in it, 
was conveyed to B., and by which A. conveyed to B. part of the 
adjoining land: nor from the circumstance of A.’s witnessing, with- 
out objection, the progress of the building. 

The right to the unobstructed access of air and light through a 
window, is lost by a material alteration in the site of the wall in 
which the window was placed. 

A., in licensing B. to build to the extremity of B’s ground, ad- 
joining that of A.’s, expressly reserved to himself the right of build- 
ing to the extremity of his own ground, when he should think pro- 
per to do so: Held that A. might, at any time within twenty years, 
build to the extremity of his own land, though he thereby rendered 
B.’s house dark, damp, and unhealthy. (See Bridges v. Blanchard, 
1 Adol. & Ell. 586; 3 N. & M. 698.) Blanchard vy. Bridges, 5 N. 
& M. 567. 

ESTOPPEL. 

A lessee for years covenanted to pay the rent to the lessor, his heirs 
and assigns, and also to deliver up possession of the demised premi- 
ses, at the expiration of the term, to the lessor, his heirs and assigns. 
In an action of ejectment brouglit by the devisee of the lessor 
against the assignee of the lessee, after the expiration of the term, to 
recover possession of the premises: Held, that the defendant was 
not estopped by the the covenant from showing that the lessor was 
only tenant for life of the property demised. Doe d. Strode v. Sea- 
ton, 2C., M. & R. 728; 1 Tyr. & G. 19. 

EVIDENCE. 

1. (Proof of title-deeds—Notice to produce.) Where a title-deed, under 
which both parties in ejectment claim, comes out of the defendant’s 
possession on notice to produce it, it may be read for the paintiff 
without calling the attesting witness. (Gow, N. P. C. 26.)—Doe d. 
Wilkins v. Wilkins, 5 N. & M. 434. 

2. (Re-examination.) Where an adverse witness, on cross-examina- 

tion, volunteers evidence which would have been inadmissible as 

evidence in chief, and the counsel cross-examined does not object 
to such evidence being admitted or retained on the judge’s notes, 
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the opposite counsel has a right to re-examine as to that evidence. 
Blewett v. Tregonning, 5 N. & M. 308. 

3. (Examination before ¢ommissioners of bankrupt—Machine copy of let- 
ter.) A. was examined before commissioners of bankrupt, and on 
his examination produced a machine copy of a letter he had sent to 
R. While he was before the commissioners, E., the solicitor to the 
assignees, made a copy of the machine copy of the letter produced 
by A.: Held, in an action by the assignees of the bankrupt against 
A., that the copy so made by E. was not admissible in evidence 
against A., without reading his examination, although notice had 
been given to A. to produce the machine copy. Holland yv. Reeves, 
7 C. & P. 36. 

4. (Dying Declaration.) Where a person, whose death was the sub- 
ject of a charge of manslaughter, expressed an opinion that she 
should not recover, and made a declaration, and at a subsequent 
period of the same day asked a person whether he thought she would 
“riseagain”: Held, that this showed such a hope of recovery as 
made the previous declaration inadmissible. 

It is no objection against a declaration in articulo mortis, that it 
was made in answer to questions put by the surgeon, and not a 
continuous statement made by the deceased. Rex v. Fagent,7 C. 
& P. 238. 

EXECUTOR AND ADMINISTRATOR, 

1. (Judgments of assets quando.) Ona plea of plene administravit pre- 
ter, the plaintiff is entitled to judgment of assets in futuro for debt 
and costs. (1 Chit. Rep. 629, n.; Tidd, 980.) Cox v. Peacock, 2 
Scott, 125. 

2. (Action by, for breach of covenant.) An executor is entitled to sue 
the lessee of his testator for the breach of a covenant not to fell, stub 
up, lop or top timber trees excepted out of the demise, such breach 
having been committed in the life-time of the testator. (Com. Dig. 
Administrator, B. 13, Covenant B. 1; Bae. Abr. Executors, &c. N. ; 
Sir W. Jones, 173; 2 Ventr. 56; 3 Salk. 109; Comb. 64; 2 Lev. 
26; 1 Ventr. 176; March, p. 9, pl. 23; 9 Rep. 89,a; 1 M. & Sel. 
355; 4M. & Sel. 53; 2M. & Sel. 408; 5 Taunt. 518.) Raymond 
v. Fitch, 2 C., M. & R. 588. 

FALSE PRETENCES. 

If a party obtain money by a false pretence, knowing it to be false at 
the time, it is no answer to show the party from whom he obtained 
the money Jaid a plan to entrap him into the commissien of the 
offence. Rerv. Ady, 7 C. & P. 140. [It seems, however, very 
difficult to understand how, in such case, the prosecutor can be said 
to part with the money through the inducement of the false pre- 
tence.] 
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FERRY. 

Where there is an ancient ferry from A. to B., which leads to a public 
highway, and another constructs a landing-place at C., a short dis- 
tance from B., and carries passengers over from A. to C., from 
whence they pass to the same highway upon which the ancient ferry 
is established, before it reaches any town or village, it is an injury 
to the ancient ferry, for which an action will lie. 

But where there is a river passing by several towns or places, the 
existence of an ancient ferry over such river from a particular point 
on one side to a particular point on the other, does not preclude per- 
sons from using the river as a public highway from or to all the 
towns or places on its banks, which are not in the line leading from 
one lerminus of the ferry to the other. 

Where the owner of a boat, which was accustomed to ply for 
hire, and to carry passengers across a haven, employed a servant for 
that purpose, and the servant on one occasion received a passenger 
on board, and carried him across the haven near the line of an an- 
cient ferry, and paid the fare over to his master: Held, that the 
servant was acting at the time in the course of his master’s service 
and for his master’s benefit, and that the master was answerable for 
his act, and would have been liable in an action on the case for 
such act, if it had been distinctly proved to have amounted to an 
invasion of the ferry. Huzzey v. Field, 2C.,M. & R. 432. 

FIXTURES. 

(Pleadings.) ‘Trespass by lessor against lessee, for removing a cornice 
fixed to a freehold. Plea, that the cornice was of wood, was put 
up by the defendant, was fixed by screws only, was for ornament, 
and that it was carefully removed during the term, and all injury 
was amended. Replication, that the cornice was not removeable 
by law: Held, that the issue raised a question of fact and not of 
law, and that the question substantially was, whether the cornice 
was so fixed to the freehold that it could be removed without inju- 
ry to the freehold. Avery v. Chesslyn, 5 N. & M. 372. 

FORGERY. 

1. Where a forged request for the delivery of goods was addressed to 
a female in her maiden name, she having married before the date 
of it; it was held that the party uttering it might be convicted on 
an indictment charging the intent to be to defraud the husband. 
Rex v. Carter, 7 C. & P. 134. 

2. (Evidence—Guilty knowledge.) In the case of forgery and uttering 
a forged bill, a letter written by the prisoner to a third person, say- 
ing that the person’s name is on another bill of A.’s (the prosecutor,) 
and desiring him not to say that that bill is a forgery, was held re- 
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ceivable in evidence to show the guilty knowledge. Rez y. Forbes, 
7 C. & P, 224. 


FRAUDS, STATUTE OF. 


1. (What a sufficient note in writing.) On a sale by auction of lands, a 
written contract indorsed on the conditions of sale, was signed by the 
purchaser only. Letters were subsequently written by the vendor 
to the purchaser’s attorney, distinctly referring to the contract, and 
insisting on the completion of the purchase; Held, that this contract 
and the letters together constituted a sufficient note or memorandum 
within the statute of frauds, to enable the purchaser to sue the ven- 
dor for the expenses of investigating the title, which proved to be 
defective: and that the letters might be connected with the contract 
for the purpose of showing of whom the property was bought, that 
not appearing on the face of the contract itself. (11 East, 142; 6 
B. & C. 437; 1 N. R. 252; 2B. & P. 238; Moo. & Malk. 123; 3 
Taunt. 169; 1 Bing. 9.) Dobell v. Hutchinson, 5 N. & M. 251. 

2. (Promise, whether original or collateral.) The declaration stated, that 
H. was employed to do work on certain houses, and that defendant 
was employed as surveyor over him, and to receive moneys to be 
paid to H. for such work: that in consideration that the plaintiff 
would provide and deliver to H. such materials as should be requir- 
ed to enable him to do the work, the defendant promised the plain- 
tiff to pay him for them out of such moneys received by him as 
should become due to H. for the work, if H. should give him an 
order for that purpose. The declaration then averred, that H. gave 
the defendant such order, and that he required certain materials, 
which the plaintiff provided and delivered to him, to the value of 
1000/., and that that sum became due to H. for the work; of all 
which the defendant had notice, and was requested by the plaintiff 
to pay him for the materials out of such moneys received by him as 
were due to H. for the work. Breach, that although the defendant 
had received 10001. to be paid and then due to H., and though the 
said order had not been revoked, the defendant refused to pay the 
plaintiff. Plea, that the promise in the declaration mentioned was 
a special promise to answer for the debt of H., and that there was 
no memorandum or note thereof in writing: Held, on demurrer, 
that the plea was bad; for that the defendant’s promise was an 
original and not acollatteral one. (2 C. & M. 430; 3 Bing. 107; 
4D. & R.7; 2 East, 325.) Andrews vy. Smith, 2 C., M. & R. 627. 

FREIGHT. 


The defendants chartered the plaintiff’s ship from London to Buenos 
Ayers, there to deliver her cargo, reload, and proceed to a port be- 
tween Gibraltar and Antwerp; freight for voyage out and home 
13001., if delivered at Gibraltar, in Spain, London, or Liverpool 
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2001. to be paid in London, on the departure of the vessel, the re- 
mainder on final delivery of the homeward cargo. The ship pro- 
ceeded to Buenos Ayres, delivered her cargo there, and sailed again 
with a cargo of hides, which the defendants consigned to Gibraltar. 
At Fayal, the ship and about one third of the hides were lost. The 
vice consul of Fayal, acting on behalf of the defendants at the request 
of the captain, transmitted the rest of the hides by another vessel to 
the defendant’s consignee at Gibraltar, where they were accepted, 
and the freight from Fayal to Gibraltar paid by the defendants: Held, 
that the plaintiff was not entitled to the 13001. freight; that he was 
not entitled to freight pro ratd itineris to Buenos Ayres, or from Fay- 
al to Gibraltar ; but that he was entitled to freight pro ratd from 
Buenos Ayres to Fayal. Mitchell v. Darthez, 2 Bing. N. C. 555. 


GUARANTEE. 
One R. S., a builder, having contracted to perform certain works for 


government, and given a bond to the crown for the due perform- 
ance of the work, in which the defendants were his sureties, applied 
to the plaintiff to supply him with bricks to carry on the works, 
which the plaintiff accordingly did to the amount of 5601. on the 
faith of the following guarantee signed by the defendants 
“ Please to deliver to Mr. R. S., for the completion of his contracts 
at Deptford and Woolwich yards, 500,000 best stock bricks, to 
be delivered at the said dockyards at 32s. per thousand ; and we, 
as his sureties, do hereby consent that the proper officer, Navy-oflice, 
Somerset-House, who shall or may have the payment of the con- 
tract when finished, shall and may stop the amount of such account 
for bricks delivered ; and we do hereby agree to become guarantees 
for the payment of the same to you, when the amount of the contract 
is paid.” After the bricks were delivered, R. S. partially performed 
the work, and requiring an advance of money, applied to and re- 
ceived from the crown, with the plaintiff’s consent 3001. on account. 
After this payment, R. S. performed extra work for the crown be- 
yond that stipulated for in the contract, for which he was entitled to 
2841. 5s. R.S. was subsequently dismissed by the crown for neg- 
lect, the contract having been only partially executed, and the crown 
employed other persons to complete it on their own terms, and paid 
them for it accordingly without the assent of either R. S. or the de- 
fendants. After all the works had been completed, an arrangement 
took place between the crown and M., one of the defendants, on be- 
half of himself and his co-surety, and with the privity of R. S., and 
an account was stated by the proper officer between the crown and 
R. §., in which account R. S. was credited with the amount of the 
contract prices, and 284/. 5s. for extras, and debited with 3001. paid 
him, and the amount paid to the persons who were employed by 
the crown to complete the contract, leaving the balance of 2411. 16s- 
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11d., for which a bill was made out payable to R. S. as being “ the 
balance upon a final settlement of all claims, which he or any one 
through him might have on the public, in respect of works under- 
taken and partly performed by him at W. and D.;” which bill was 
given to M., who gave a receipt in the terms of the bill :— 

Held, that, under these circumstances, the money paid to the per- 
sons who completed the contract was not money paid to R. 8. or 
his agents, and the whole amount of the contract not having been 
paid to R. S., the plaintiff was not entitled to recover upon the 
guarantee. 

Held, also, that even if that were notso, the plaintiff had no claim 
on the 300I. paid to R. S., as he had expressly waived it by his con- 
sent to the payment. 

Held also, that if the balance of 241/. was to be considered as part 
of the allowance for extras, the plaintiff could have no claim on that 
balance ; and that if it was a sum partly composed of extras and 
partly of money due for work done under the contract, it being im- 
possible to say what amount was due on the latter, the plaintiff could 
only be entitled to nominal damages. Hemming v. Trenery, 2 C. 
M. & R. 385. 

HIGHWAY. 

1. ( Order for justices for stopping up.) Justices cannot make an order, 
for stopping up part of a highway as unnecessary, under 55 Geo. 3, 
c. 68, s. 2, unless they have viewed the highway together; nor un- 
Jess the finding that it is unnecessary be the result of that view. 
But it is no objection, that, previously to the view, the road had 
been stopped up de facto by the owner of the adjoining land, with- 
out legal authority. 

The view is sufficiently stated on the face of the order in these 
terms—* We, &c. having upon view found, &c.” 

It is no objection to such order, that in the part of it which directs 
that the soil of the road to be stopped up shall be sold to the owner 
of the adjoining land, if he be willing to purchase, or to some other 
person, that the words “ for the full value thereof,” occur only at the 
end, and not also after the part which directs a sale to the owner of 
the adjoining land, if willing. Nor that it does not contain any 
direction as to the application of the money arising from the sale. 
Nor that no certificate of a sale is written by the justices at the foot 
of the order. Nor that the owner of the land adjoining to the road 
stopped up, was himself, at the time of making the order, waywar- 
den of the parish in which the road was situate. Nor that the road 
has become unnecessary by reason of the substitution, by the owner 
of the adjoining land, of another road over his own land, and the 
adoption by the public of such substituted road. 

Semble, that upon motion for a certiorari to bring up an order of 
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sessions confirming an order of justices for stopping up a highway, 


a 
a 


the Court cannot entertain objections to the validity of the order, 
whether on the ground of want of jurisdiction or otherwise, unless 
such objections arise on the face of the order itself. The King v. 
Justices of Cambridgeshire, 5 N. & M. 440. 


. (Indictment for non-repair—Evidence—Former conviction.) On an 


indictment against a parish for non-repair of a highway, a plea of 
guilty to a former indictment against the same parish for non-re- 
pair of the same highway, is conclusive evidence that it is a public 
way. 

Evidence that the parish did not put guard fences at the side of 
a road, is not receivable on an indictment charging that the king’s 
subjects could not pass as “ they were wont to do,” if no such fence 
existed before. Rex v. Whitney, 7 C. & P. 208. 


HUSBAND AND WIFE. 
A husband is entitled to the personal property of his wife which she 


has acquired while living apart from him in adultery. 

A woman living apart from her husband acquired asum of money 
which she deposited in a bank. She married another man, and on 
that occasion the money was vested in trustees for the benefit of 
herself and her illegitimate children. She was afterwards tried, 
convicted, and executed for murder. The trustees expended a con- 
siderable sum in her defence, and made an application to the bank- 
ers for the money so deposited, but it appeared that such application 
was not bond fide in execution of the trusts of the settlement. The 
first husband claimed the money, and the parties having all been 
brought before the Court by an interpleader rule, an issue was di- 
rected to try whether he was entitled to it, in which he recovered. 
The Court refused to allow the trustees their costs out of the fund, 
and directed that the costs of the bankers should be paid by the 
plaintiff (the husband), to be repaid to him by the trustees. gar v. 
Blethyn, 2 C., M. & R. 699; 1 Tyr. & G. 160. 


INFANT. 
(Whether indictable for non-repair of bridge.) An infant seised of lands 


in the actual possession of his guardian in socage, is not indictable 
for the non-repair of a bridge rationé tenure. The guardian in 
socage, if in possession of the lands charged (or any occupier of them) 
is indictable. 

Whether the guardian in socage, or other owner of the lands 
charged, not in possession, would be also indictable, quere. (2 Inst. 
703; Bac. Abr. Infancy (L.); Ld. Raym. 131; Cro. Jac. 99; 2 Rol. 
Abr. 41; 10 East, 495; 1 Rol. Abr. 392; Com. Dig. Chimin (A. 4). 
Rer v. Sutton, 5 N. & M. 353. 


INNKEEPER. ° 
An indictment lies against an innkeeper who refuses to receive a guest, 


33* 
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having room in his house at the time ; and it is not necessary for 
the guest to tender the price of his entertainment, if his rejection be 
not on that ground. And it is no defence for the innkeeper, that 
the guest was travelling on a Sunday, and atan hour of the night after 
the innkeeper’s family had gone to bed ; nor is it any defence that 
the guest refused to tell his name and abode, as the innkeeper had 
no right to insist on knowing those particulars; but if the guest 
comes to the inn drunk, or behaves in an indecent or improper man- 
ner, the innkeeper is not bound to receive him. Rez vy. lvers,7 C. 
& P. 213. 

INSOLVENT. 

1. (Meaning of insolvency, in agreement.) A. and B. agreed for the 
sale by B. to A. of all the salt thatshould be manufactured at certain 
salt works of B. ; all payments to be made quarterly, by acceptance 
at three months; the agreement to continue binding for fourteen 
years, but bankruptcy or insolvency on the part of A. was to terminate 
the contract: Held, that insolvency meant an inability in A. to pay 
his just debts, and did not import that he should have been discharg- 
ed under the Insolvent Debtors’ Act. Parker v. Gossage, 2 C., M. 
& R. 617; 1 Tyr. & G. 105. 

2. A party, on taking the benefit of the Insolvent Act, swore that cer- 
tain goods described in her schedule belonged to the creditors of her 
deceased husband ; but afterwards brought trover to recover them, 
claiming them as her own: Held, that she was not estopped by her 
oath from setting up a right to the goods as her own. Thornes v. 
White, 1 Tyr. & G. 110. 

INSURANCE. 

1. (Place of loading—Deviation.) Under an insurance “at and from 
the port of loading,” a loading at one single place only is authoriz- 
ed. Therefore, where a ship, insured at and from her port of load- 
ing in North America to Liverpool, took in part of her cargo at 
Cocagne, on the coast of New Brunswick, afterwards sailed to 
Bouctouche, another place on the same coast, and within the same 
legal port, and there took in other part of her cargo, and then re- 
turned to Cocagne and there completed her loading: Held, that this 
was a deviation which avoided her policy. Brown v. Tayleur, 5 N. 
& M. 472. 

2. (Construction of policy.) Ina policy of insurance against fire on 
certain cotton mills, millwrights’ work, including standing and going 
gear therein, engine-house adjoining and the steam-engine therein, 
&c., it was recited that the “ buildings were brick-built and slated ; 
warmed exclusively by steam, lighted by gas, &c., worked by the 
steam-engine above-mentioned ; in the tenure of one firm only, 
standing apart from all other mills, and ‘worked by day only:’” Held, 
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that the words “ worked by day only,” refer to the mill only, and 
not to the steam-engine or any part of the gear; and that it was no 
breach of the policy that the steam-engine was kept going by night, 
and that some parts of the machinery were turned by it, the cotton 
mill not being worked except by day only. 

One of the conditions indorsed on the policy provided, “that every 
insurance attended with particular circumstances of risk, arising from 
the situation or construction of the premises, or the nature of the 
trade carried on, was to be specially indorsed on the pulicy, so that 
the risk might be fairly understood, if not so expressed ; or if any 
misrepresentation should be made, &c., or if, after the insurance 
should be effected, the risk should be increased by the erection of 
any stove, the carrying on any hazardous trade, operation, or 
process, or hazardous communication, the insured would not be en- 
titled to any benefit under the policy.” In an action of covenant 
on this policy by the assured, the defendants pleaded “that after the 
making the policy, the steam-engine, in the said policy of assur- 
ance mentioned, was worked by night, and not by day only, where- 
by the risk in the said policy of assurance was increased :” Held, 
that the plea was bad, and that the plaintiff would be entitled to 
judgment, notwithstanding a verdict were entered upon this plea. 
Whitehead vy. Price, 2 C., M. & R. 417. 





; INTERPLEADER ACT. 
' 1. (Evidence in issue directed under.) In an action brought by A. against 
; B., the Court, on a motion under the Interpleader Act, made by B., 
| directed that an action for money had and received should be 
brought by C. against A., to try the right to certain money: Held, 
‘ first, that in an action brought in pursuance of such order, a special 


agreement might be given in evidence, which in ordinary cases 
) would be admissible only under a special count. 
Secondly, that in such actions the copy of an affidavit sworn by A. 


“ in the action against B., but not filed or used, in which an agree- 

ment was set out by A., and which copy A.’s attorney had admitted 
4 | to be correct, might be given in evidence by C., as secondary evi- 
" dence of such agreement, which was lost. 


. Thirdly, that in the absence of evidence to the contrary, such 
agreement must be taken to have been duly stamped. Pooley v. 
Goodwin, 5 M. & N. 466. 


2. The sheriff is not entitled to call a party before the Court under the 


ms Interpleader Act, on the ground of a claim set up in respect of an 
a: interest as a partner in goods seized under an execution, even 
ts though the claim states that the balance of accounts is so much in 
y, favor of the claimant as to give him the sole beneficial interest in the 


ld, property. 
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But where the execution creditor refused either to admit or to 
deny the alleged partnership, the Court enlarged the time for the 
sheriff’s return to the writ until he was indemnified. Holmes v. 
Mentze, 5 N. & M. 563. 

IRELAND. 

(Whether still “ beyond seas.”) Ireland is in “ parts beyond the seas,” 
within the meaning of the 48 Geo. 3, c. xii. (the Bristol Dock Act), 
notwithstanding the Act of Union, andthe 3 & 4 Will. 4, c. 41, s.7. 
Battersby v. Kirk, 2 Bing. N. C. 584. 

JUDGMENT. 

(Amendment of mistakes in, after writ of error brought.) The Court 
will allow the amendment of clerical mistakes in a judgment, on 
payment of costs, although one term has elapsed since the judgment 
was entered up, and although a writ of error has been sued out, and 
errors assigned, amongst other causes, on those clerical mistakes. 
Paddon vy. Bartlett, 5, N. & M. 384, note. 

LANDLORD AND TENANT. 

1. (Tenant’s right to dispute landlord’s title.) The defendant, having 
been let into possession of premises by A., and having paid rent to 
him, paid one quarter’s rent to B., to whom A. had agreed to demise 
the premises fora long term. In an action by B. forthe next quar- 
ter’s rent: Held, that the defendant might show that the agreement 
had been put an end to, and that the rent had been paid to A. Brook 
v. Briggs, 2 Bing. N. C. 572. 

2. (Tenant’s right to dispute landlord’s title.) Before 1812, A. builta 
house on a piece of waste ground, and before he acquired a title to 
it, gave up possession to B., the tenant of the adjoining land, who 
held under a lease granted in 1812. _B. let the house to the defend- 
ant at a yearly rent. In ejectment by B.’s landlord against the de- 
fendant: Held, that the defendant was estopped from denying the 
plaintiff’s title. Doed. Wheble v. Fuller, 1 Tyr. & G.17. 

3. (Surrender by operation of law.) The plaintiff was tenant to A. of 
one close ; K. was tenant to B. of another close. The plaintiff and 
K. verbally agreed to exchange their holdings; “the plaintiff to have 
B.’s land, and pay K.’s rent, K. to have A:’s land and pay the plain- 
tiff’s rent.” On the same day each took possession of the other’s 
land. K. undertook to communicate their bargain to C., who was 
the agent of both A. and B.: he did accordingly, some days after- 
wards, communicate it to C., who expressed his concurrence: Held, 
that this was evidence to go to the jury of a surrender by K. to B. 
of his interest in B.’s close. Bees v. Williams, 2 C., M. & R. 581; 
1 Tyr. & G, 23. 

LARCENY. 

( From vessel tn navigable river.) The luggage of a passenger going by 
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a steam boat is within the words “goods or merchandize,” in the 7 
& 8 G. 4, c. 29, s. 17, relating to the stealing of property from any 
vessel in any navigable river. (Fost.C. L. 77.) Rex v. Wright,7 
C. & P. 159. 


LIBEL. 


1, (Evidence.) A libellous paper, in the defendant’s handwriting, 
found in the house of the editor of a newspaper in which the libel 
complained of appeared, is admissible in evidence against the de- 
fendant, although several parts of it have been erased, and are 
omitted in the newspaper, provided the passages erased do not 
qualify the libel. 

In order to the admission in evidence, in mitigation of damages, 
of libels published by the plaintiff, it must be shown with precision 
that such libels relate to the libels by the defendant. (3 B. & C. 
113.) Tarpley v. Blabey, 2 Bing. N. C. 437. 


2. (Privileged communication.) The meaning, in law, of a privileged 
communication, is, a communication made on such an occasion as 
rebuts the primd facie inference of malice arising from the publi- 
cation of matter prejudicial to the character of the plaintiff, and 
throws upon him the onus of proving malice in fact; but not of 
proving it by extrinsic evidence only ; he has still a right to require 
that the alleged libel itself shall be submitted to the jury, that 
they may judge whether there is any evidence of malice on the face 
of it. 

The defendant was the solicitor employed in an equity suit on 
behalf of the plaintiff, a minor. The plaintiff was desirous of 
changing his solicitor, and informed the defendant of it. The de- 
fendant thereupon wrote a letter to the plaintiff’s next friend, (who 
was liable for the costs of the suit,) dissuading him from giving any 
directions in the matter, and alleging, among other observations on 
the plaintiff’s conduct, that a civil engineer to whom the plaintiff 
had been apprenticed, had made him a present of his indentures 
because he was worse than useless in his office: Held, that this was 
a privileged communication. Wright v. Woodgate,2C., M. & R. 
573; 1 Tyr. & G. 12. 

3. (Evidence in mitigation of damages.) In an action for a libel pub- 
lished in a newspaper, the defendant cannot go into evidence in 
mitigation of damages, to show that the same libel had appeared in 
another newspaper, from which the plaintiff had already recovered 
damages: but he may show that he copied the libel from another 
newspaper, and omitted several passages contained in that news- 
paper which reflected on the plaintiff's character. Creevy v. Carr, 
7C. & P. 64, 
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LIEN. 


(For general balance.) The defendants, the proprietors of a scribbling 
and fulling mill, stipulated that all goods on hand should be subject 
to a lien for a general balance. Having received certain wool and 
cloth of the plaintiff to be scribbled and fulled, and certain oil and 
dyeing materials to be used by the plaintiff on the wool, for which 
purpose the plaintiff had access to the oil and dyes, in a room of 
which the defendants kept the key: Held, that the defendants had 
no lien for their general balance on the oil and dyeing materials. 
Cumpston v. Haigh, 2 Bing. N. C. 449. 

LIMITATIONS, STATUTES OF. 

{What is part payment, and how proved.) The meaning of part pay- 
ment, to take a case out of the statute of limitations, is payment of 
a smaller on account of a greater sum of money, due from the party 
making the payment to the party to whom it is made. 

The appropriation of such part payment of principal, or of pay- 
ment of interest, to a particular debt, may be shown by any medium 
of proof, and does not require an express declaration of the debtor, 
at the time of the payment, to establish it; it may therefore be 
proved by previous or subsequent declarations of the debtor: al- 
though the fact of the payment must be proved by independent 
evidence. (3 Y. & J. 518; 1 Stark. N. P.C. 488.) Waters v. Tomp- 
kins, 2 C., M. & R. 723; 1 Tyr. & G. 137. 

MASTER AND SERVANT. 

(Laability of master.) Where the owner of a boat which was accus- 
tomed to ply for hire and to carry passengers across a haven, em- 
ployed a servant for that purpose, and the servant on one occasion 
took a passenger on board, and carried him across the haven near 
the line of an ancient ferry, and paid the fare over to his master: 
Held, that the servant was acting at the time in the course of his 
master’s service and for his master’s benefit, and that the master 
was answerable for his act. Huzzey v. Field, 2 C., M. & R. 432. 

NEW TRIAL. 

A rule will not be granted for a new trial on affidavits alleging that 
a material witness was prevented from attending the trial, without 
showing some grounds for a belief that the successful party was 
implicated in keeping him away; and it is not enough merely to 
state a belief that the witness was kept away at his instance. 
Marsh v. Monckton, 1 Tyr. & G. 34. 

NONSUIT. 

Where the plaintiff’s counsel, after a judge has begun to sum up, 
proposes to be nonsuited, he cannot move to set aside the nonsuit, 
although the judge may have expressed a strong opinion against 
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the effect of the plaintiff's evidence. (2C. & J. 133; 1 B. & Ad. 
145 ; 3 Taunt. 229; 9 Price, 291.) Simpson v. Clayton, 2 Bing. N. 
C. 467. 

PATENT. 


( Specification.) In the recital of a patent it was stated, that the paten- 
tee was the first and true inventor of certain improvements in ex- 
tracting sugar and syrups from cane-juice and other substances con- 
taining sugar, and in refining sugar and syrups. The specification 
alleged, that the invention consisted in a means of discoloring syrups 
of every description by means of charcoal, produced by the distil- 
lation of bituminous schistus alone, or mixed with animal charcoal 
alone. Itthen alleged that the discoloration was to be effected by 
means of a filter made of charcoal, and that there was nothing par- 
ticular in the carbonization of the the bituminous schistus, only that 
it was “convenient before the carbonization to separate the sulphu- 
rets of iron which are mixed with it.” To an action for infringing 
this patent, the defendant pleaded, that the patentee did not, by any 
instrument, particularly describe and ascertain the nature of his in- 
vention, and in what manner the same was to be and might be per- 
formed: Held, Ist, that the specification sufficiently described the 
invention stated in the title of the patent, it being shown that it was 
applicable with advantage to the extracting of syrup from cane-juice, 
before it is baked to such a consistency as to granulate and become 
sugar. 2dly, it was proved, that sulphuret of iron was combined 
with the bituminous schistus found in this country ; and there was 
no evidence to show that the presence of iron in the charcoal pro- 
duced by the schistus was not injurious to the matter going through 
the process of discoloration ; Held, that it was incumbent on the 
patentee to prove that the presence of iron in the bituminous schis- 
tus used in the process of filtering would not be injurious; or else, 
that the method of extracting the iron from it was so simple and well 
known, that a person ordinarily acquainted with the subject could 
remove it with ease; or that the bituminous schistus, as known in 
England, could be used in the process with advantage. Derosne vy. 
Fairie, 2 C., M. & R. 476; 5 Tyr. 393. 

PLEADING. 


1. (.Vew assignment in assumpsit.) In indebitatus assumpsit, the de- 
fendant pleads payment and acceptance in satisfaction: the plain- 
tiff new assigns a different debt of the same amount with that con- 
fessed in the plea: non assumpsit is pleaded to the new assignment. 
The only question for the jury is, whether two debts were incurred 
or one only. If, therefore, the plaintiff proves one debt, and the 
defendant proves payment of the amount, the effect of the defend- 
ant’s evidence is to show that the debt proved by the plaintiff is the 
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debt confessed and avoided by the plea, and not the debt newly 
assigned ; the latter debt, therefore, remains unproved on the issue 
of non-assumpsit. Hall y. Middleton, 5 N. & M. 410. 

2. (Replication de injuria) The replication de injuria is proper in as- 
sumpsit, where the plea consists of matter of excuse. Griffin v. 
Yates, 2 Bing. N. C. 579. 

3. Assumpsit for non-delivery of a horse under an agreement to sell 
him for 1s. if he did not trot eighteen miles within the hour within 
a month, to the satisfaction of J. N.; with an averment that he had 
been tried in the presence of J. N., and had failed. Plea, that after 
that trial, and within a month, the defendant gave notice of another 
trial, but J. N. did not attend: Held bad on demurrer. 

The defendant also pleaded that the first trial was interrupted by 
@ person acting as the plaintiff's servant. A replication, traversing 
the whole of such plea, was held single. Brogden v. Marriwit, 2 
Bing. N. C. 473. 

4. (General issue in case—Scienter.) In an action on the case for 
keeping dogs, well knowing them to be used and accustomed to 
bite cattle: Held, that the plea of not guilty puts in issue the sct- 
enter, it being of the substance of the issue. 

The defendant, on being informed that his dogs had bitten the 
plaintiff's cattle, offered to settle for them, if it could be proved that 
his dogs had done it: Held, that this was some evidence to go to 
the jury of the scienter, though entitled to but little weight; but that 
proofs that the dogs were of a savage disposition, and had bitten the 
cattle of other persons, was not evidence that the defendant knew 
they were accustomed to bite cattle. Thomas v. Morgan, 2 C., M. 
& R. 496. 

5. (Defence under general issue in assumpsit.) Under the general issue 

to an action for goods sold and delivered, or for work and labor 

done, the defendant may prove (even since the new rules) that the 
goods delivered were not such as were contracted for, or that the 
work was done in an unworkmanlike manner, althongh there was 

a special contract to pay for the goods or work at a certain price ; 

and the plaintiff can then recover only on the quantum merut. 

Ss. C. 

(Plea of payment into Court.) To a declaration for 311. on a bill of 

exchange, and of 1001. for money paid, lent, interest, goods sold, 

and on an account stated, the defendant pleads, as to the 31l., and 
as to 12/., parcel of the 100. for goods sold, and as to the 100/. on 
the account stated payment into Court of 51/.; and alleges that the 
plaintiff has not sustained damage to a greater amount, in respect 
of so much of those causes of action as in the plea mentioned. 
Quere, whether such plea is good on special demurrer. Semble, 
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the defendant ought to have shown distinctly what portion of the 
money paid into Court was to be ascribed to the bill of exchange. 
Jourdain v. Johnson, 2 C., M. & R. 564; 5 Tyr. 524. 

(General issue in debt.) In debt, the defendant pleaded that he 
never did owe the sum demanded: Held bad on special demurrer. 


Smedley v. Joyce, 2 C., M. & R.721; 1 Tyr. & G.84; 4D. P. C.421. 


~!I 


8. (Action on the case for false representation.) A declaration in case 
stated, that the plaintiff (a carpenter and builder) had purchased of 
C. certain spruce battins, to be used by him in his trade, for 111., 
which sum the defendant had lent to the plaintiff for the purpose 
of making payment for them, and on the personal credit of the 
plaintiff, without any agreement that the defendant should have any 
lien or control over the battins as a security for its repayment; yet 
that the defendant, well knowing the premises, and contriving, &c. 
to deprive the plaintiff of the possession and use of the said battins, 
and falsely and wrongfully assuming and pretending that he was 
entitled to a lien on them, and had a right of staying and prevent- 
ing the delivery of them to the plaintiff until the said sum of money 
should be repaid, wrongfully and maliciously, and without reasona- 
ble or probable cause, but under color of the said pretended lien and 
right of detainer, directed C. not to deliver them to the plaintiff un- 
til further order from the defendant: whereby and in consequence 
whereof, C. being induced to believe that the defendant had such 
lien, &c. did, in consequence of such order, refuse to deliver them 
to the plaintiff for three weeks, whereby the plaintiff was prevent- 
ed from using them in his business, and certain houses which he 
was then building were greatly delayed, &c.: Held, on demurrer, 
first, that it sufficiently appeared on the face of the declaration, that 

the defendant made a knowingly false claim of lien ; secondly, that 

the special damage alleged, viz. the non-delivery of the battins to 
the plaintiff, was sufficiently connected with the wrongful act of 
the defendant, to support the action. (8 East, 1; 7 Bing. 215; 4 
Rep. 18; 2 Bos. & P. 284; 1 AD. & E. 47.) Green v. Button, 2 
C., M. & R. 707; 1 Tyr. & G. 118. 

9. (Evidence under general issue, in action for use and occupation.) In 
an action for use and occupation, the fact of the mortgagee of the 
premises having given the defendant notice to pay the rent to him, 
may be given in evidence under the general issue, if the rent sought 
to be recovered in the action accrued due after the notice ; but if the 
rent accrued due before the notice, this defence must be specially 
pleaded. Waddilove v. Barnett, 2 Bing. N. C. 538; 4 D. P. C. 347. 

PRACTICE. 

1. (Right to begin.) In debt for a penalty of 501. for carrying the 
plaintiff to a prison under mesne process within twenty-four hours, 
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the defendant pleaded that it was by the plaintiff’s own consent, 
which the replication denied: Held, that as the plaintiff did not go 
for unliquidated damages, on these pleadings the defendant ought 
to begin. Silk v. Humphrey, 7 C. & P. 14. 

2. (Same.) In an action by indorsee against acceptor of a bill of ex- 
change, the defendant pleaded that it was an accommodation bill, 
and that a blank acceptance had been filled up and applied in dis- 
charge of this and other bills. The plaintiff replied, that the de- 
fendant broke his promise without such cause as in the plea alleged : 
Held, that on these pleadings the defendant was entitled to begin. 
Faith v. M'Intyre, 7 C. & P. 44. 

3. (Same.) Assumpsit. Plea, as to 20l., payment; as to the residue 
a set-off: Held, that the defendant must begin. Corhead v. Huish 
7 C. & P. 63. 

4. (Right to begin—Production of bill of exchange at trial.) Assumpsit 
by indorsee against acceptor of a bill of exchange. Plea, that the 
bill had been altered after acceptance: Held, that the defendant 
was entitled to begin, and that on his calling for the bill, the plaintiff 
was bound to produce it without notice. Barker v. Malcolm, 7 C. 
& P. 101. 

5. (Right to begin.) If, in an action of covenant for non-repair, &c. 
the defendant pleads affirmative pleas, which are denied by the 
replication, the defendant is entitled to begin. 

The new rule of practice made by the judges as to the right to 
begin, does not extend to actions of contract. Lewis v. Wells, 7 
C. & P. 221. 

PRESCRIPTION. 

(Plea of lost grant, how supported.) Enjoyment of a profit-a-prender 
by the owners and occupiers of a particular estate, during living 
memory, without any evidence of user or non-user at any antece- 
dent period, is evidence of a prescriptive right, but will not support 
a plea of a lost grant. To support such plea, some evidence must 
be given tending to refer the commencement of the user to the 
period of the supposed grant. (3 Bing. 115.) Blewett v. Tregonning, 
5 N. & M. 308. 

RAPE. 

(Indictment—Principal and accessary.) A count charging A. with a 
rape as principal in the first degree, and B. as principal in the 
second degree, may be joined with another count charging B. as 
principal in the first degree, and A. as principal in the second 
degree. Rex v. Gray,7 C. & P. 164. 

SLANDER. 

(Privileged communication.) The defendant, having some cause of 
suspicion against the plaintifl, made a charge of theft against him 
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to his relations: but it appeared that his object in making the com- 
munication was rather to compromise the felony than to promote 
inquiry, or to enable the relatives to redeem the plaintiff’s charac- 
ter: Held, that this was not a privileged communication ; that malice 
was necessarily implied, and that the existence of it was not a fact 
to be left for the consideration of the jury. Hooper v. Truscott, 2 
Bing. N. C. 457. 


TROVER. 


1. 


2, 


(Conversion.) The widow and administratrix of an insolvent, 
being applied to by his assignees for some papers which had been 
in his possession at the time of her death, answered that they were 
in the hands of her attorney: Held, no conversion. Const v. Hughes, 
2 Bing. N. C. 448. 

(Conversion—Foreign attachment.) In trover for a chaise, it ap- 
peared that one B. had hired the chaise in question from the plain- 
tiff, and had placed it at livery with the defendant, in the city of 
London, in whose possession it was attached by process out of the 
Sheriff’s Court, in an action against B. The plaintiff demanded the 
chaise, but the defendant, alleging that it had been attached, refused 
to deliver it: Held, that there was no evidence of a conversion by 
the defendant, the chaise being at the time of the demand in the 


custody of the law, and not of the defendant. Verral v. Robinson, 
2C., M. & R. 495. 


. (For chattel in possession of bailee—Pleadings.) In the case of the 


simple bailment of a chattel, without reward, it may be recovered 
in trover either by the bailor or bailee, if taken wrongfully out of 
the bailee’s possession. (2 Roll. Abr. 569, pl. 22; 7 T. R.12; 2 
Taunt. 268; Ry. & M. 99.) 

Trover for horses, cows, furniture, &c. &c. Plea, that J. H., was 
possessed of the cattle, goods, and chattels in the declaration men- 
tioned, and fraudulently sold them to the plaintiff, to avoid an exe- 
cution against the goods of J. H., and that the defendant (the sheriff) 
seized them under such execution. Replication, that J. H. did not 
fraudulently sell the cattle, goods, and chattels in the declaration 
mentioned to the plaintiff and issue thereon. The particular of 
demand was merely “one cow.” It appeared that the plaintiff had 
lent a cow to J. H., that the goods of J. H. were fraudulently sold 
to avoid an execution, and the greater part of them bought by the 
plaintiff ; that the plaintiffs cow was not sold, nor was any cow sold 
at such sale :—Held, that the plaintiff was entitled to a verdict on 
the above issue. 

The plea of no property in the plaintiff, in trover, means no 
property as against the defendant. Nicolls v. Bastard, 2 C., M. & 
R. 659; 1 Tyr. & G. 156. 
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WARRANTY. 


(Of horse—Unsoundness.) Bone spavin in the hock is unsoundness in 
a horse, whether it produces lameness apparent at the time of the 
warranty or not, and even though it may not produce lameness for 
years after. Watson v. Denton,7 C. & P. 85. 

WITNESS. 

(Competency of, on indictment for perjury.) On an indictment for 
perjury committed by A. on the trial of an action against B. and 
others, B. is not rendered incompetent as a witness for the prosecu- 
tion merely on the ground that he has not paid the debt and costs, 
and has filed a bill in equity; but it seems, that if B. expects that 
A. will be a witness against him in a similar action coming on for 
trial soon after the indictment, that is such an immediate interest as 
will disqualify B. from becoming a witness. (1 Esp. 97; Peake, 
N. P.C. 12.) Rex v. Hulme,7 C. & P. 8. 

WRIT OF RIGHT. 

The demandant sued out a writ of right, December 28, 1834, return- 
able in January 1835. He altered the return and resealed the writ 
every term till November 1835, when it was served on the tenant. 
The Court set aside the service. Leigh v. Leigh, 2 Bing. N. C. 464. 


EQUITY. 


[Containing 8 Bligh, Part 3; 3 Mylne & Keen, Part 1; and 6 Simons 
Part 3.] 


AGENT. 

(Gift to.) A gift by deed, subject to a power of appointment by the 
donor, from a person upwards of ninety years of age, to a confiden- 
tial agent, who had for many years been in habits of friendship with 
the donor, without the intervention of a disinterested third person, 
the solicitor who drew the deed being the solicitor of the person 
who took the benefit under it: Held, under all the circumstances, 
valid. (See Harris v. Tremenhere, 15 Ves. 40.) Hunter v. Atkins, 
M. & K. 139. 

COSTS. 

The insufficiency of the fund to pay the debts is the only case in 
which the plaintiff in a creditor’s suit is entitled to his costs, as be- 
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tween solicitor and client. (See Tootal v. Spicer, 4 Sim. 510.) 
Brodie v. Bolton, M. & K. 168. 


DEBTOR AND CREDITOR. 


An injunction will be granted to restrain the goods of a partnership 
from being taken in execution for a debt due from one of the part- 
ners, who dies before the writ is delivered to the sheriff. (See 29 
Car. 2, c. 3, s. 16.) Newell v. Townsend, Sim. 419. 

EXECUTOR. 

Executors are not allowed to charge for the employment of an agent, 
except under yery special circumstances. Weiss vy. Dell, M. & K. 
26. 

INFANT. 

Where an infant has an allowance made to him by his guardians for 
his support, a tradesman is not entitled to be paid for articles sup- 
plied to the infant on credit; unless he can make out that, having 
regard to the infant’s circumstances and station (which he is bound 
to inquire into), the articles were necessaries. Mortara y. Hall, 
Sim. 465. 

INJUNCTION. 

1. (Contingency.) An injunction to restrain the defendants from suing 
in Ireland upon a bill of exchange, given by the plaintiff for a 
gambling debt, was, under the circumstances, continued. (Wharton 
v. May, 5 Ves. 71.) Lord Portarlington v. Soulby, M. & K. 104. 


2. (Agreement.) The proprietors of Covent Garden Theatre agreed 
with an actor that he should act for twenty-four nights, during a 
certain period of time, at their theatre, and that in the meantime 
he should not act at any other place in London; Held, that the 
agreement to act at Covent Garden could not be enforced, and an 
injunction to restrain the acting elsewhere was refused. (Morris 


v. Colman, 18 Ves. 437.) Kemble v. Kean, Sim. 333. 


3. (Same.) Whiere a party agrees not to do a particular act, and there 
are other terms in the agreement which are so vague that the Court 
cannot enforce them, it will not interfere on the first point. Kim- 
berley Jennings, Sim. 340. 

4. (Apprehended mischief.) An injunction, at the instance of commis- 
sioners for cleansing and improving the river Witham and its navi- 
gation, and the drainage of the adjacent lands, against the erection 
or use of a steam-engine, by trustees for draining a particular dis- 
trict, on the ground of probable damage to the banks of the river, 
and of apprehended injury to the drainage of the lands within the 
jurisdiction of the commissioners, was refused. Earl of Ripon vy. 
Hobart, M. & K. 169. 

34* 
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MARRIAGE. 


(Consent of trustee.) G., by his will, directed his trustees to pay to 
his daughters their portions on marrying with the consent in writing 
of his trustees first had and obtained; and on their marrying with- 
out such consent, that the trustees should stand possessed of their 
fortunes in trust for their separate use for life, with remainder to 
their children. A. proposed to the trustees to marry one of the 
daughters, who was an infant. The terms, as communicated to 
her by one of the trustees, were, that 500/. should be paid to A., on 
his marriage, out of her portion, and that the remainder should be 
invested, in the names of trustees, for her sole use and benefit, the 
interest to be paid to her only. The daughter accepted the propo- 
sals, and asked the consent of the trustees. The same trustee then 
wrote to her, saying that he and his co-trustee had not then signed 
the consent, but were ready to do so as soon as requisite; and a 
draft was prepared by which (subject to the payment of the 500. 
to the husband) the portion was settled on the intended husband 
during his solvency, then on the intended wife, for her separate use 
for life, with retnainder to the children, with remainder to the sur- 
vivor of the intended husband and wife. A. having made certain 
arrangements for the disposal of the 500/. which the trustees disap- 
proved of, the trustee who had written refused to look at the draft 
of the settlement, saying he should expect A. to make some other 
proposals respecting the disposal of the 5001. Another arrangement 
was accordingly made, and communicated to the trustee; but he 
took no notice of it, and his name was struck out of the settlement; 
and the marriage (to which his co-trustee had duly consented) was 
had, without further communication with him. Held, that there 
had been a sufficient consent to the marriage. Le Jeune v. Budd, 
Sim. 441. 

MORTGAGE. 

(Redemption— Time.) B. P. and J. E. being seised in fee, in right of 
their wives, of two undivided fourth parts of an estate, subject to a 
mortgage term, joined, in 1784, with the owner of the other two 
fourths, in conveying the estate, by lease and release, but without a 
fine, to a purchaser in fee, and the mortgage was paid off, and the 
term assigned to attend. The purchaser, and those claiming under 
him, had been in possession from the date of the conveyance. B. 
P.’s wife survived him, and died in 1825, leaving one of the plain- 
tiffs her heir. J. E.’s wife died in 1818, leaving the other plaintiff 
her heir. J. E. died in 1826. In 1830 the plaintiffs brought an 
ejectment, but were nonsuited by the defendants setting up the 
term. In 1831 they filed a bill to redeem, which was dismissed, 
on account of the length of possession by the defendants and those 
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under whom they claimed. (Cholomondeley vy. Clinton, 4 Bl. 1; 
Price v. Copner, 1 S. & St. 347.) Ashton v. Milne, Sim. 369. 

PLEADING. 

1. (Exceptions.) When a Master, in a reference as to the priority of 
incumbrances, reports against the priority of a particular party, and 
states the facts upon which he had come to that conclusion, the re- 
gular course is to take an exception to the conclusion, and not to 
take exceptions to the particular facts, because the master’s conclu- 
sion may be correct, though particular facts be mistaken. Hartley 
v. Hewitt, M. & K. 28. 

2. (Demurrer.) A. being in possession of an estate under a decree in 
1783, B. filed a bill against him to recover the estate, and brought a 
writ of right for the same purpose. A. then filed a cross bill against 
B., seeking for a discovery of matters relating to B.’s pedigree, and 
praying that B. might elect whether he would proceed at law or in 
equity, and that if he elected the latter, he might be perpetually re- 
strained from proceeding at law to recover the estate. B. demurred, 
because the bill souglit a discovery of matters constituting his case 
at law, and because the order for putting him to his election ought 
to be obtained on motion, and not at the hearing. The demurrer 
was overruled. Lowndes y. Davies, Sim. 408. 

3.(Same.) A bill of discovery is demurrable, if the words “stand to 
and abide such order and decree thereon,” are inserted in the prayer 
of process, (See Angell v. Westcombe, 6 Sim, 30.) James v. Her- 
riolt, Sim, 428. 

PRACTICE. 

1. (Bill of exceptions.) On the trial of an issue, a bill of exceptions for 
an alleged misdirection of the judge will not lie: the regular course 
is to apply to the Court which directed the issue for a new trial. 
Armstrong v. Armstrong, M. & K. 52. 

2. (Examination.) Liberty was given to the plaintiff to re-examine 
one of his witnesses to part of an interrogatory, as to which the ex- 
aminer had omitted to take down the deposition. (Greills vy. Gan- 
sell, 2 P. W. 646; Cox v. Allingham, Jac. 337.) Bridge v. Bridge, 
Sim. 352. 

3.(Re-hearing.) It is contrary to the practice of the Court to permita 
second re-hearing before the Great Seal, unless under special cir- 
cumstances. (Fox v. Mackreth, 2 Cox, 158; Deerhurst v. Duke of 
St. Alban’s, 5 Mad, 232.) Mousley v. Carr, M. & K. 205. 

PRINCIPAL AND SURETY. 

R. S. and H. S executed a joint and several bond, to secure a sum of 
money with interest to W.; after the deaths of R. S. and W., the 
executors of W. obtained from H. 8. as principal, and from J. W. 
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as surety, another bond, to secure a part of the money then due on 
the original bond, with interest. No payments were ever made in 
respect of the first bond, but after J. W.’s death the second bond 
was paid off out of his estate, and his representatives thereupon pro- 
cured the original bond to be assigned to them: Held, that the ex- 
ecutors of J. W. were entitled to rank as specialty creditors against 
R. S.’s estate, in respect of payments made by J. W., on the second 
bond to the extent of the penalty of the first. (Copis v. Middleton. 
1 T. & R. 224.)—M. & K, 183. 

SETTLEMENT. 

A court of equity will not direct payments made under a mistaken 
construction of a doubtful clause in a settlement, to be refunded, 
after many years of acquiescence by all parties, and after the death 
of one of the authors of the settlement, especially where subse- 
quent family arrangements have proceeded on the footing of that 
construction. Cliflon v. Cockburn, M. & K. 76. 

STATUTE OF LIMITATIONS. 

G. R., a part-owner of a ship, was entrusted by A. and other part- 
owners, in 1799, with the management of the ship, and the accounts 
relating to it, until it was sold by G. R. in 1805. On the sale G. R. 
settled accounts with W., one of the part-owners, and paid him the 
balance due. G. R. died in 1824. Ona bill in 1826, for an ac- 
count, against the executors of G. R., it appeared that the debtor 
and creditor account between G. R. and A. was not carried on ¢fter 
1805, but there were on the debt side two items in 1811 and 1812. 
It appeared also that A. had left England in 1820, and after his 
departure one of the witnesses called on G. R. and requested a set- 
tlement of the accounts between him and A., but he evaded the 
subject, and did not deny that he was indebted to A. An account 
was decreed against the executors of A. (See Barber v. Barber, 
19 Ves. 180.) Robinson v. Alexander, Bl. 352. 

WILL. 

1. (Construction.—Priority.) J. H. charged his estates with an annu- 
ity in favor of his wife, and subject thereto he devised the estates 
in strict settlement. Afterwards, by his will and codicils, he charg- 
ed the estates with several other annuities to his wife and other 
persons: Held, that the first-mentioned annuity was a pecuniary 
charge, but that there was no priority among the other annuities. 
Graves v. Hicks, Sim. 391. 

2. (Same.—Intestacy.) A testator gave his whole property to his wife, 
on condition that she should pay an annuity of 1301. to his mother 
during her life, and after the death of his wife to be equally divided 
between those of his children who should survive her, share and 
share alike. All the testator’s children died in the lifetime of his 
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widow, who married again, and died, leaving her husband surviving 
her: Held, that the wife took a life interest only, and that on her 
death the property was undisposed of. Joslin v. Hammond, M. & 
K. 110. 

3. A testator bequeathed the residue of his estate to his daughters A. 
and B. in equal proportions, and in case of the death of either, the 
whole to the survivor of them; and in the event of their marrying 
and having children, then to the child or children of them, or the 
survivor of them, if they should attain the age of twenty-one 
years ; but if not, then among the children of C. A. and B. sur- 
vived the testator, and A., who died without having been married, 
bequeathed the whole of her property to B.: Held, that A. and B. 
did not take absolutely at the testator’s death. (See Jones v. West- 
comb, Pr. in Ch. 316; Murray v. Jones, 2 V. & B. 313.) Child v. 
Giblett, M. & K. 71. 

4. (Vesting.) M.C. bequeathed a sum of money to A., if he attained 
twenty-one, but if he should not attain that age, or die without leav- 
ing issue male, then over: Held, that the Jegacy vested absolutely 
on A.’s attaining twenty-one. Mytton v. Boodle, Sim. 451. 

5. T. T. devised an estate to trustees, in trust for R. T. for life, and 
after his decease, in trust to convey the estate unto, between, or 
amongst all and every and such one or more of the child or chil- 
dren of R. T., who should be living at his decease, and the issue of 
such of them as should be then dead, leaving issue, such issue to 
take between or amongst them the share which their parent or 
parents would have been entitled to if living. R. 'T. survived T. T. 
and died, leaving children, and the issue of another child, who was 
dead at the date of the will: Held, that the issue of the deceased 
child were entitled to share. (See Waugh v. Waugh, 2 M. & K. 
41.) Tytherleigh v. Harbin, Sim, 329, 








DIGEST OF AMERICAN CASES. 


Principal cases in 

14 PICKERING’S REPORTS, Massachusetts. 
6 NEW HAMPSHIRE REPORTS, Superior Court of Judicature. 
2 PORTER'S REPORTS, Alabama. 


ABATEMENT. 

1, (Variance in description of bond.) In debt brought by a town, on a 
bond which was described in the declaration as a bond, payable as 
the town should, by legal vote, direct, it was held to be a good cause 
for abating the writ, that the bond was described in the summons, 
left with the defendant, for his appearance, as a bond payable on 
demand. Stoddard vy. Cockran, 6 N. H., 160. 

2. (Omission in writ.) In trespass, the force and arms, and the day of 
the trespass, are not matters of substance, and the omission to state 
them in the summons left with the defendant is no cause for abat- 
ing the writ. Bishop v. Lyman, 6 N. H., 268. 

ACCOUNT. 

1. (Interest on.) Interest is recoverable on an open account for goods 
sold and delivered, where, by express stipulation, the account is to 
be considered as due at a particular day. Moore Patton, v. Donegan 
& Co., 2 Porter, 451. 

2. (Same.) Interest held recoverable on an open account, on the 
common counts in assumpsit, where the defendant agreed to pay 
interest, and promised to give bills in discharge of the debt. 1b. 

ACTION ON THE CASE. 

1, (Liability of steamboat towing a brig in case of collision.) A brig, which 
was towed at the stern of a steamboat employed in the business of 
towing vessels in the river Mississippi, below New Orleans, was, 
through the negligence of the master and crew of the steamboat, 
over whom those in charge of the brig had no control, brought into 
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collision with a schooner lying at anchor. It was held, that the 
owner of the brig was not responsible for the damage sustained by 
the schooner. Sproul v. Hemmingway, 14 Pick. 1. 


2. (Order for money countermanded.) A. drew an order upon P. for 


$50, in favor of C. which was expressed to be, for value received. 
Before the order was presented for payment, A. directed P. not to 
pay it. It was held, that C. after this, had a right to consider the 
order at an end, and to recover back the amount of whatever he 
might have paid for it, upon a count for money had and received, 


without showing any presentment of the orderto P. Child v. Moore, 
6N. H., 33. 


3. (Presentment to be proved.) In a count, upon such an order, an 


averment, that the order was presented for payment, must be 
proved, and the want of such proof cannot be supplied by proof 
of any excuse for not presenting it. 1b. 


4. (Evidence.) Such an order is, prima facie, evidence that the drawer 


has received the amount in money, or money’s worth. Jb. 


3. (Demand must be exhibited to defendant.) In an action against an 


executor or administrator, even when the general issue only is 
pleaded, the plaintiff must prove, in order to entitle himself to a 
verdict, that the demand was exhibited to the defendant, previous 


to the commencement of the action. Mathes v. Jackson, 6 N. H., 
105. 


6. (Legacy charged upon land.) In a suit to recover a legacy charged 


upon land, it is not necessary, in order to maintain the action, to 
prove a demand of the legacy, nor a promise, on the part of the 
defendant, to pay. Pickering v. Pickering, 6 N. H., 120. 


7. (Owners of unsafe bridge on turnpike road, responsible.) Where a 


bridge, upon a turnpike road, becomes unsafe from the gradual 
decay of the timbers, and there is no open and visible danger in 
passing, the owners of the road are responsible for the sufficiency 
of the bridge, so long as they continue to take toll and keep the 
road open to the public, although notice is given, to those who pass, 
that there is danger. Randall v. Cheshire Turnpike, 6 N. H., 147. 


ACTION. 


1. (Survivor of joint promisees.) Where there is a joint interest exist- 


ing in a contract, and one of the parties dies, before action is com- 
menced, such action must be brought in the name of the survivor ; 
and a failure to set out in the declaration the contract, as tt existed, 
and to show the interest of the plaintiff to be as survivor, is error. 
Callison v. Little, 2 Porter, 89. 


2. (Of trespass—Verdict in, joint.) In an action of trespass, assault 


and battery, against several, the jury, upon executing a writ of in- 
quiry, must find a joint verdict against all the defendants, and can- 
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not assess separate damages. Callison, et al. v. Lemons, 2 Porter, 
145. 

3. (Time of commencing.) A suit cannot be legally commenced upon 
a promissory note, on the same day on which it becomes due. Ran- 
dolph v. Cook & Ellis, 2 Porter, 226. 

4. (Same.) That, suit is brought on a cause of action, before the 
same is past due, is available in error, even after appearance and 
judgment by nil dicit. Ib. 

5. (By holder of paper securities, transferred as collateral security.) The 
holder of an instrument, (transferred as conditional payment or 
collateral security) is not bound first to sue thereon—or to offer to, 
or return the same; in order to maintain an action on the original 
debt or consideration, intended to be secured by such instrument. 
Trotter v. Crockett, 2 Porter, 401. 

6. (By holder of paper securities transferred as payment.) Where paper 
securities have been transferred as an absolute payment of a pre- 
existing debt, then no resort can be had on such debt, or its original 
consideration—and the party receiving the same must take his re- 
course on the paper so transferred—({unless indeed they be forged, 
or fraud be committed in the representation of their value.) Jb. 

7.(Same.) But if the transfer of paper be intended merely as a con- 
ditional payment, or as a collateral security, the successful pursuit of 
the original debt, will depend on the fact, whether or not laches has 
been committed by the holder, whereby any liability on it has been 
lost to the party transferring it. 1b. 

8. (Detinue by Mortgagee.) Detinue lies by the mortgagee, to recover 
possession of personal property mortgaged, after the time for the re- 
demption of the mortgage has expired. Hopkins v. Thompson, 2 
Porter, 433. 

9. (Interest as damages.) Interest, under our statute, authorizing its 
recovery by way of damages, is substituted for damages, at Com- 
mon Law. McWhorter v. Standifer, 2 Porter, 519. 

10. (Same.) And, semble—that if in an action of debt, no damages are 
laid in the declaration, yet a recovery may be had of the interest. Jb. 

11. (Same.) It is not error, that in an action of debt, or assumpsit, to 
recover the amount of any writing, (embraced in the statutes, au- 
thorizing the calculation of interest by way of damages, for the de- 
tention of money up to the time of the rendition of judgment) that 
more interest by way of damages for the detention, is adjudged by 
the Court, than is demanded in the decla:ation : provided it appears, 
that no more has been adjudged by way of interest, than is recover- 


able, by law, upon the debt, as shewn to be due, and unpaid, by the 
record. Ib. 
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12. (By administrator de bonis non against representatives of former exe- 
cutor.) An administrator de bonis non, cannot sustain an action at 
law against the representatives of a former administrator, to recover 
money received by the latter, in the course of a partial administra- 
tion, and not accounted for, or paid over. Chamberlain adm’r. v. 
Bates adm’r., 2 Porter, 550. 

ACTION QUI TAM. 


(.Vature of a review.) A review is, in its nature, a new trial of the 
issue before tried, between the parties, unless the court grant leave 
to amend the pleadings. 

And, upon review, the original defendant can plead no new mat- 
ter, arising after the first judgment, in bar of the original cause of 
action. Burley v. Burley, 6 N. H., 204. 

AGREEMENT. 

1. (Parol, between owners of adjoining lands.) A parol agreement, 
between owners of adjoining lands, that a surveyor shall run the 
line between them, and that it shall be thus ascertained and settled, 
is, when executed, conclusive against them, and all persons claiming 
under them. Sawyer v. Fellows, 6 N. H., 107. 

2. (In writing, to sell land.) D. agreed, in writing, to sell F. his farm 
for $250, to be paid one third yearly from the date of the writing, 
with interest annually—it was held, that no action could be main- 
tained against D. for not conveying the land without showing that 
security for the payment of the purchase money had been tendered 
to D., and a deed demanded. Fairbanks v. Dow, 6 N. H., 266. 

3. (To cancel deed of land.) An agreement to cancel a deed of land 
without actually cancelling it, cannot have the effect of a recon- 
veyance. Morse v. Child, 6 N. H., 521. 

AMENDMENT. 


(.Vot allowed.) The plaintiff’s declaration set forth by mistake a de- 
mand of twelve dollars instead of twelve hundred, and in the Court 
of Common Pleas he recovered a judgment for nearly twelve hun- 
dred dollars; from which judgment the defendant appealed, but 
neglected to enter his appeal; and upon the plaintiff’s complaint 
to this court for affirmation of the judgment, the court refused to 
allow him to amend the record of the court below by inserting the 
word hundred after twelve ; and also, inasmuch as the judgment was 
erroneous on the face of it, refused to affirm the judgment. Var- 
num v. Bissell, 14 Pick. 191. 

ARBITRATORS. 

1. (Submission revoked after award.) B. and W. on the 13th July, 
1829, agreed to submit a certain cause to the determination of F.; 
the award to be made, and published, to the parties, on or before, 

VOL. XVI.—NO. XXXII. 39 
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the Ist August, 1829. On the 29th July, 1829, the arbitrator made 
an award. After this, and before the award was published to both 
parties, W. revoked the submission.—It was held, that, the authority 
of the arbitrator having been completely executed, it could not be 
revoked, and that W. was bound by the award, notwithstanding the 
revocation. Hunt v. Wilson, 6 N. H., 36. 


tw) 


. (Meaning of stipulation in arbitration bond.) The stipulation, in the 
condition of an arbitration bond, that the parties shall abide by the 
award of the arbitrators, means only that they shall await the award 
of the arbitrators, without revoking the submission, and not that 
they shall acquiesce in the award when made. Shaw v. Hatch, 6 
N. H., 162. 

3.. (Title to real estate.) An award, duly made, in pursuance of a sub- 
mission, by which the title to real estate has been left to the deci- 
sion of arbitrators, is conclusive as to the title. 

Where C. and W. sulhmitted the title to certain real estate to the 
determination of arbitrators, who decided in favor of W. and after- 
wards, in a submission of all controversies, between the same parties, 
to other arbitrators, the title to the same land was again brought in 
question by C. it was held that the validity of the first award was 
submitted to the second arbitrators -but if there was no ground to 
impeach the regularity of the proceedings of the first arbitrators 
their determination was conclusive, and the last arbitrators could 
not go behind it to examine the merits of the controversy. Cary 
v. Wiicor, 6 N. AL, 177. 

ASSIGNMENT. 

1. (By insolvent, with a condition precedent.) Where an insolvent debtor 

assigns his property to a trustee for the benefit of his creditors who 

shall execute the indenture of assignment and therely release their 
demands, a creditor may execute it upon a condition precedent ; 
which, if not performed, will render such execution inoperative. 


American Bank v. Doolittle, 14 Pick. 123. 


2. (Mistake in Christian name of trustee in trustee process.) Where a 
creditor executed the deed of assignment, on condition that the 
property assigned was not then attached by any valid trustee pro- 
cess, it was held, that a trustee process served upon the assignee as 
trustee, in which there was a misnomer as to his Christian name, 
was nevertheless a valid trustee process, and consequently that the 
signature of the creditor was inoperative. Jb, 

3. (When a bar to an action.) In an action upon a promissory note it 
appeared, that the defendant had assigned his property in trust to 
pay the note in suit, after certain other debts should be paid ; that 
there was no express stipulation in the assignment, on the part of 
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the creditors; that the plaintiff assented to the assignment and 
claimed the benefit of it, but that it was not executed by him; and 
that no part of the proceeds had been received by him. It was 
held, that these facts did not constitute a bar to the action ; but that 
the court might, in its discretion, grant a delay of judgment, to give 
reasonable time for the property to be converted into money and 
applied according to the provisions of the assignment. Rice v. 
Catlin, 14 Pick. 221. 

4. (Plea of “covenant performed.”) A. and W. entered into a cove- 
nant, whereby A. after acknowledging himself indebted to W. as- 
signed to him certain bonds. One T. also signed the covenant, (as 
attorney for W.) which was drawn to answer as a receipt from T. 
and also as an assignment of the bonds. In an action by W.’s exe- 
cutors upon the covenant—Held, Ist. That the negligence of W. in 
collecting the assigned bonds, was not in issue under the plea of 
“covenant performed.” 2d. That T. was a competent witness to 
show the result of his efforts to collect the bonds. - 4ldridge v. 
Warner’s executors, 2 Porter, 92. 

5. (Evidence of value of an instrument assigned.) It is competent for a 
defendant to show by testimony, that an instrument assigned as a 
conditional payment or collateral security of a pre-existing debt; 
was good and available in the hands of the plaintiff, at the time of 
assignment and afterwards. Trotter v. Crockett, 2 Porter, 401. 

ASSUMPSIT. 

1, (Special contract.) By a written agreement the defendant was to 
carry on the plaintiff’s farm, and was to have for his labor one half 
of the produce ; the plaintiff was to furnish him with all seeds ne- 
cessary to sow, and the defendant was to pay the plaintiff for one 
half of the seeds sown, or return one half after harvest, at the de- 
fendant’s option ; and the plaintiff was to furnish the defendant 
with grain, until he could harvest the crops, and was to receive the 
same quantity at harvest, or the value in money. The plaintiff 
furnished a parcel of rye and a parcel of oats, a part of which was 
sown and the residue used by the defendant ; also a quantity of hay ; 
and the defendant raised a quantity of oats on the plaintiff’s farm, 
and sold them. In indebitatus assumpsit brought while the special 
contract was in force, it was held, that the plaintiff could not re- 
cover for the rye and the first parcel of oats, because they were 
embraced by the special contract and the defendant had a right to 
pay for them in kind; but that he could recover for the hay, be- 
cause it was not included in the special contract, and for half of the 
last parcel of oats, because by the sale the defendant had put it out 
of his power to deliver them in kind. Shearer v. Jewett, 14 Pick. 
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2. (Had and received, to recover back money paid under a subscription 
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paper.) H.C, and G.C. signed a subscription paper, by the terms of 
which they each agreed to pay the defendant the sums written against 
their names, provided he would cause an institution for the education 
of teachers for schools, to be established in the town where the sub- 
scribers lived. A few days afterwards the whole amount of their 
subscriptions was paid to the defendant, he giving a receipt therefor, 
which set forth, that the money was “ received of H. and G. C. in 
payment of a subscription by them made to encourage the estab- 
lishment of aseminary,” &c. It was held, that as no time was fixed 
by the subscription paper within which the institution was to be 
established, it should have been established within a reasonable 
time; and that, as it was not so established, assumpsit for money 
had and received might be maintained against the defendant to re- 
cover back the amount paid to him. Carter v. Carter, 14 Pick. 424. 


. (Subscriptions several.) It was held also, that the subscriptions of 


H. C. and G. C. were several, and consequently that they should 
bring several actions to recover back the money paid by them. 10. 


. (Mesne profits.) Assumpsit does not lie to recover mesne profits 


after a recovery in a real action. Walker v. Prescott, 6 N. H., 98. 


. (Nolle prosequi entered as to one defendant.) In assumpsit against 


two defendants after a verdict against one of them it appeared by 
the record that a nolle prosequi had been entered as to the other, 
but it did not appear that he had interposed any defence that was 
personal to himself so as to justify a nol. pros. Ona motion in 
arrest of judgment for this cause it was held that a nol. pros. is al- 
ways entered by leave of the court, it must be presumed to have 
been entered in this case upon a proper occasion, and the motion in 
arrest was overruled. Cate v. Pecker, 6 N. H., 417. 


. (For non performance of an award under a sealed agreement.) A. and 


B. bound themselves by a sealed agreement to abide the award of 
certain others chosen by themselves, in a controversy between them ; 
and that whatever amount was found against either should be paid 
in debts due to the party found debtor. WHeld,—Horton v. Ronalds, 2 
Porter, 79. 


- That where A. on the balance found against B. commenced an ori- 


ginal attachment, and obtained judgment by default, without a jury, 
as an indebitatus assumpsit, for the amount in money, such judg- 
ment was erroneous, and that A. had not resorted to the proper 
action. Ib. 


ATTACHMENT. 


a. 


(Amendment of officer’s return.) Where an officer, immediately upon 
receiving a writ with directions to attach certain real estate of the 
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debtor, made a memorandum upon the writ that he attached ac- 
cordingly, stating the day and month, but afterwards by mistake 
returned that he attached on the same day of the succeeding month, 
and in the court of common pleas, at the return term, upon leave 
to amend, he corrected the error, it was held, that the amendment 
was properly allowed, the memorandum being something to amend 
by. Haven v. Snow, 14 Pick. 28. 


(Volice, through attorney, of priority of attachment.)’ The same at- 
torney having commenced both actions and directed the order of 
the attachments, notice” to him of the first attachment was held to 
be notice to the subsequently attaching creditor. 1. 


(Vature of custody of personal property by officer.) The nature of 
the possession and custody which an officer is to keep, of personal 
property attached by him, depends upon the nature and position of 
the property ; and in general, it must be such a custody as will en- 
able him to assert his control over the property,and so that it cannot 
probably be withdrawn or taken by another without his knowledge. 
Hemmenway v. Wheeler, 14 Pick. 408. 


. (Of hewn stone.) An officer attached a parcel of hewn stones 


lying in the town of Worcester, on land belonging to the common- 
wealth, by going among and upon them, and directed the creditor, 
who had receipted for them, and whose place of business was about 
fifty or sixty rods distant from where the stones lay, and in sight of 
a part of them, to take charge thereof; but the stones were not 
removed. No notice was given to any one, of the attachment, 
although there were persons at work or residing near, nor was any 
other mode adopted of giving notoriety to the transaction, A few 
days after the attachment, a person was summoned as a trustee in 
the same writ, and the creditor informed him of the attachment, 
but desired him not to inform any other person thereof, saying that 
he did not wish to injure the credit of the debtor. It was held, that 
the attachment was valid as against a subsequent attachment made 
without notice thereof, and that sufficient possession was retained, 
to continue it in force. 1b. 


. (Of land simultaneously by different creditors.) Where land is at- 


tached simultaneously by two creditors, and is duly levied on under 
their respective executions, they are each entitled toa moiety of the 
land, without regard to the relative amounts of such executions ; 
but if such moiety is more than sufficient to satisfy the execution 
of one of the creditors, the surplus will go to the other creditor. 
Sigourney v. Eaton, 14 Pick. 414. 


- (Of an equity of redemption.) So, where an equity of redemption 


is attached simultaneously by two creditors, and sold under their 
30* 
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executions, the proceeds are to be divided equally between them, 
subject to the same restriction. 1b. 

7. (Death of debtor after judgment.) An attachment is not dissolved by 
the death of a debtor after judgment, although he may die insolvent. 
Bowman v. Stark, 6 N. H., 459. 

ATTORNEY. 


1. (In what cases he shall testify.) An attorney cannot be called to testify 
respecting the situation of an instrument at the time it was com- 
mitted to him for the purpose of having a suit instituted upon it. 

But he may be required to disclose the name of his client in any 
particular suit, that not being matter of professional confidence. 
Brown v. Payson, 6 N. H., 443. 

2. (Negligence of.) An attorney at law, is only liable for gross negli- 
gence ; which is a question of fact, to be determined by jury. 
Evans vy. Watrous, 2 Porter, 205. 

3. (Same.) An avermenyin a declaration, against an attorney for neg- 
ligence, that he had negligently commenced a suit, and improperly 
dismissed it, contrary to his duty, &c.—bheld, to be a sufficient charge 
of gross negligence, to put the defendant, upon his plea. 1b. 

AVERAGE. 

1. (General average.) Where the master of a vessel which was drag- 
ging her anchors towards the shore, cut away the masts to prevent 
her drifting and thereupon she brought up, but after about an hour 
she drifted again and was wrecked it was held, that the cargo which 
was saved, was not liable in general average, inasmuch as the sacri- 
fice of the masts did not rescue it from the particular peril then 
impending. Scudder v. Bradford, 14 Pick. 13. 

2. (Value of goods jettisoned.) In adjusting a general average in the 
case of a jettison, if the vessel arrives at the port of destination, 
the value of the goods thrown overboard is the net price for which 
they might have been sold at the port. T'udor v. Macomber, 14 Pick. 
34. 

3. (Same.) But if the vessel returns to the port of departure or a 
neighboring port, the actual price of replacing the goods thrown 
overboard, or if that cannot be done, the cost price, including ship- 
ping charges, is the rule by which the value of the goods jettisoned 
should be ascertained. Jb. 

4. (Jettison of ice.) Where the cargo jettisoned consisted of ice, which 
had no market value at the port of departure, but in the bill of lading 
(there being no invoice) was valued ata certain sum, and the vessel 
returned to her port of departure, it was held, that in adjusting the 
general average at that port the sum in the bill of lading was to be 
taken to be the value as between the shipper and the ship-owner; 





ar 5 





1837. ] Digest of American Cases. 415 


and th: as no freight was earned, the contribution was to be made 
by the ship and cargo alone. Jb. 
BAIL. 


1. (Amendment of declaration.) Where, during the pendency of an 
action in court, the declaration was amended, it was held, that such 
amendment, although it embraced a new demand, would not dis- 
charge the bail, if judgment was rendered on the original demand 
only ; for the bail are liable only to the extent of the original demand, 
aid cannot therefore be injured by the amendment. Seeley v. Brown, 
14 Pick. 177. 

2. (Evidence.) In an action by a judgment creditor against the sheriff 
for not delivering over the bail-bond taken in the original action, the 
judgment debtor having avoided on the execution, the sheriff will 
not be allowed to give in evidence, in mitigation of damages, that 
the judgment debtor has been insolvent from the time of the ren- 
dition of the judgment against him. Jb. 

3. (Amendment of declaration.) In indebitatus assumpsit on a promise 
made to L and H, the defendant was attached to answer to “ L and 
H and one R deceased, copartners doing business under the firm of 
R, L and H,” and the declaration alleged a promise to pay “ L and 
H, the surviving partners of the said firm of R, Land H.” It was 
held, that the bail were not discharged by an amendment by which 
the words above italicized were struck out of the writ and declara- 
tion. Lord v. Clark, 14 Pick. 2-3. 

BAILMENT. 

1. (Implied contract of bailee without hire.) Where an individual re- 
ceives money to deliver to another, as bailee without hire, there is 
an implied contract that he is to deliver the money, or return, or 
account for it within a reasonable time, and if he neglects to do 
this, he is liable in assumpsit. Graves v. Ticknor, 6 N. H., 537. 

2. (Gross neglect.) Where the money was enclosed in a letter, and 
neither the letter, or money has been accounted for, it does not 
furnish such evidence of a tort, or felonious intent in breaking up 
the letter, as to prevent the maintenance of an action of assumpsit, 
but is merely evidence of gross neglect. 1b. 

BANK NOTES. 

(Payment in.) Payment, in discharge of a debt, in genuine Bank Notes, 
if made bona fide, and in ignorance of the failure of the Bank, is a 
valid payment; though at the time, the notes might be valueless. 
Lowrey v. Murrell, 2 Porter, 280. 

BARRON AND FEME. 


1. (Conveyance of an estate tail in personal property to wife.) A deed to 
a feme covert, and the heirs of her body, emplying the creation of an 
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estate tail in personal property, vests in her such absolute estate, as 
will be subject to the disposal of the husband, and liable for his debts. 
Harkins vy. Coalter, 2 Porter, 463. 


2. (Conveyance to wife in equity.) Equity will give effect to the terms 
of a deed, conveying property to a feme covert for her exclusive use, 
even where no frustee is nominated, and will regard the husband a 
trustee, so far as to enforce a compliance with the intentions of the 
donor. But the intention to create a trust estate for the wife must 
distinctly appear. 1b. 

3. (Same.) Where a deed of personal property, conveying the same 
to the wife, stipulated that the property was given for the joint use 
behoof and support of the husband and wife, and subject to their joint 
possession; the Court held the deed not to create a separate and 
distinct estate for the wife, in exclusion of the husband’s marital 
rights; but subject to his debts. Jb. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. (Suit by trustee and depositary of note.) A person holding a promis- 
sory note as atrustee, may bring an action upon it in his own name ; 
but a person holding a note as a mere depusitary and agent, must 
bring an action upon it in the name of his principal. Sherwood v. 
Roys, 14 Pick. 172. 

2. (Donatio causa mortis.} The donor’s own promissory note, payable 
to the donee, cannot be the subject of a donatio causd mortis. Parish 
v. Stone, 14 Pick. 198. 

3. (Valid and invalid considerations.) Where a promissory note is 
given upon two distinct and independent considerations, and one 
is a consideration which the law deems valid and sufficient to sup- 
port a contract, and the other not, the note will be apportioned as 
between the original parties, or such as have the same relative rights, 
and the holder wil! recover to the extent of the valid consideration, 
and no further; and where the parts of the note are not respectively 
liquidated and definite, the question, what amount was founded on 
one consideration and what on the other, is to be settled by the jury, 
upon the evidence. Ib. 

4. (Failure of consideration.) Where the purchaser of a patent right 
gave therefore his promissory note, and the patent proved to be 
void, the note was held to be entirely without consideration, not- 
withstanding the vendor covenanted that he had good right to sell 
and convey the patented privileges, and that he would warrant the 
same against the claims of all persons. Dickinson v. Hall, 14 Pick. 
217. 

5. (Same.) A promissory note given for a void patent right, is with- 
out consideration, notwithstanding the vendor believed at the time 
of the sale, that the patent was valid. Jb. 
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6. (Endorsement where there are three payees.) A negotiable note pay- 
able to three payees may be legally transferred by an indorsement 
by twe of them to the third payee and a stranger ; and if this were 
doubtful, the further indorsement by the third payee to the stranger 
will clearly pass the property to him. Goddard v. Lyman, 14 Pick. 

7. (Action by bona fide indorsee.) The maker of a negotiable note ap- 
pearing, on the face of it, to have been given in consideration of 
the transfer of a patent right which proved to be of no value, can- 
not set up this want of consideration as a defence to an action by a 
bona fide indorsee. Ib. 

. (Given for a patent right.) The facts, that a negotiable note appears 
on the face of it to have been given for a patent right, and that it 
has been indorsed to be at the risk and cost of the indorsee, will 
not authorize a jury to infer that the indorsee had any knowledge 
or reason to suspect that the patent right was of no value and the 
note without consideration. Jb. 

9. (Payment to a person non compos mentis under guardianship.) Where 
@ person non compos mentis under guardianship, had in his possess- 
ion a promissory note payable to himself, and received payment of 
it from the promisor, who had knowledge of the guardianship, it 
was held, that such payment was of no effect; and the letter of 
guardianship was held to be conclusive evidence, that at the time of 
the payment the ward was notof sound mind. Leonard v. Leonard, 
14 Pick. 280. 

10. (Action for contribution.) Where a note made by fourteen prom- 
isors was taken up by four of them, who gave in satisfaction thereof 
their own joint and several negotiable note, it was held that this 
was such a payment as would enable the four to maintain an action 
for contribution against a copromisor in the first note. Chandler v. 
Brainard, 14 Pick. 285. 

11. (Same.) The new note having been received on the joint credit 
of the four, it was held that they ought to join in an action for 
contribution. Ib. 

12. (Covenants of seisin not a sufficient consideration.) In an action on 
a promissory note given for the purchase-money of land conveyed 
by deed with covenants of seisin and warranty, the action being 
between the original parties, it is competent for the defendant to 
prove, by way of defence, a total failure of title to the land. Rice 
v. Goddard, 14 Pick. 293. 

13. (Promise to assignee of note.) Where the note was assigned by the 
payee after it had become due, and the maker expressly promised 
the assignee to pay it, and afterwards the title to the land entirely 
failed, it was held that the assignee could not enforce payment of 
the note against the maker. Jb, 


OD 
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14, (Extinguishment of one note by another.) A negotiable note was 
made to the plaintiff by the defendant, who held a note made by 
the plaintiff but had it not with him at the time, and it was agreed 
that the two notes should be set off, one against the other, so far as 
the smaller would pay the larger. It was held, that this agreement 
was executory and therefore was not an extinguishment of the 
smaller note. Cary v. Bancroft, 14 Pick. 315. 

15. (Acceptance.) The defendant being employed by the heirs of a 
deceased person, to collect the debts due to the estate of the de- 
ceased, one of the heirs, who was insolvent, drew an order for value 
received, requesting the defendant to pay to the plaintiff whatever 
balance might come into the defendant’s hands for aecount of the 
drawer, out of the estate of the deceased, and the defendant “ ac- 
cepted to pay the balance when received.” In an action by the 
plaintiff upon the order, it was held, that the defendant had no right 
to retain a part of the money received, in discharge of any claim 
which he had against the drawer, beyond the expenses of collecting 
the money; and that whether the plaintiff, when he received the 
order, did or did not know of a claim set up by the defendant, which 
was discovered after the acceptance, was immaterial. Taft v. Ayl- 
win, 14 Pick. 336. 

16. (Indorsement of—not controllable by an agreement.) The indorsement 
of a promissory note is the highest evidence of the nature of the 
agreement between the parties ; and evidence of a parol agreement 
made at the time, varying the legal liability, is inadmissible. High- 
tower v. Ivy, 2 Porter, 308. 

17. (Insolvency of maker.) Proof of the insolvency of the maker of a 
note, at the time of its assignment, will not excuse the assignee from 
the use of due diligence to collect it from such maker. Jb. 

18. (Negligence of assignee.) Where the maker of a note, after suit 
brought by the assignee, offers to pay said assignee part of the 
money, and he refuses to receive it, and it cannot afterwards be re- 
covered, it is negligence on the part of such assignee, and he must, 
to that extent sustain the loss. Jb. 

19. Indorsee—tvhen incompetent witness.) As a general rule, an indorser 
of a note or bill, is incompetent in respect to his interest, as a witness 
in favor of a subsequent indorsee, to charge any part to the instru- 


ment whose liability is anterior to his own. Kennon v. McRae, 2 
Porter, 389. 


BOND. 

1. (Given to selectmen of town by collector of taxes, effect of.) In an 
action of debt, upon a bond, given to the selectmen of a town, for 
the use of the town, by a collector of taxes, for the faithful per- 
formance of his duty as collector, it was held to be no objection to 
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2. 


3. 


the validity of the bond that it was made to the selectmen as obli- 
gees. 

In such a case a release of the action, by one of the selectmen, 
without the consent of the town, is void. 

And those, who signed the bond as sureties, were held not to be 
in a situation to call in question the legal qualifications of the select- 
men or the collector. Horn v. Whiitier, 6 N. H., 88. 

(Refusal by executor to pay legacy, after assenting to it.) A refusal, 
by an executor, who has assets, to pay a legacy, to which he has 
assented, is a breach of the condition of a bond given to pay debts 
and legacies. Judge of Probate v. Emery, 6 N. H., 141. 

(Sea!.) Sealing is an essential requisite to constitute a perfect bond, 
and an instrument purporting to be a certiorari bond, but containing 
no seals, is void. Skinner v. McCarty, 2 Porter, 19. 


BRIDGES. 


1. 


B 


(Injury to vested rights by erection of.) The Legislature has the 
same right to authorize the erection of toll bridges, by act incorpor- 
ating acompany for that purpose, which it has vested in the Coun- 
ty Courts. Dyer v. Tuskaloosa Bridse Company, 2 Porter, 296. 


. (Same.) The keeper ofa ferry, opposite a town, under license from 


the County Court, keeps it subject to the public convenience; and 
the erection of a tol] bridge near such ferry, by a Company, under 
charter from the Legislature, is not a violation of the vested rights 
of such ferry owner. 1b. 


(Same.) The principle, that private property cannot be subjected 
to public use, without adequate compensation, does not apply to 
alleged losses, sustained by the owner of a ferry, (over a public 
water course, opposite a town, and who holds the same under the 
grant from the County Court) by reason of the erection near it of a 
toll bridge, under a charter granted by the Legislature. 1b. 


.(Same.) The Legislature, in an act incorporating a Bridge Com- 


pany, having provided a mode for assessing the damages which 
might be sustained by the owner of any land, selected as a site and 
as a road to and from said bridge—such mode is conclusive, and the 
proprietor of land, so appropriated, must resort to the means point- 
ed out by the statute, for compensation. 1b, 


Y-LAW OF A TOWN. 


(When penalty may be enforced.) A penalty incurred under the by-law 


of a town, made to prohibit horses from going at large in the high- 
ways of the town during certain seasons of a certain year, may be 
enforced after the expiration of the year. Stevens v. Dimond, 6 
N. H., 330. 





420 Digest of American Cases. [Jan. 


CHANCERY. 


1. (Redemption of personal property.) Where the allegations of a bill 
in chancery, were that a slave had been conveyed, with an agreement 
to allow the privilege of redeeming or repurchasing, to the party con- 
veying,and the conveyance was on its face, absolute, (the subscrib- 
ing witness to which, was not produced, nor his absence accounted 
for,) and there was no positive testimony rebutting the implicit de- 
nial of a defeasance, by the answer ; and a lapse of twenty six years 
had ensued, without excuse for the delay, the Court refused to dis- 
turb the sale. Hatfield v. Montgomery, 2 Porter, 58. 

2. (Assignee—incompetent witness.) The assignee of such person mak- 
ing the conveyance, held, not to be a competent witness, to prove 
the defeasance. Jb. 

3. (Fraud in conveyance.) In the case of a mortgage, as in other deeds, 
in which fraud is alleged to have been committed, a party is not 
entitled to an unlimited time for the prosecution of his rights, after 
his knowledge of the existence of those rights, and of the fraud—but 
in such case, after an unreasonable delay, the law will presume a pay- 
ment or discharge of the equity. Ib. 

4, (Dismission of bill.) It is a rule of practice in equity, that a bill 
may be dismissed, on motion, at any time, for want of equity. Haughy 
v. Strang, 2 Porter, 177. 

5. (Remedy in—in cases of concurrent jurisdiction.) Where Courts of 
Law and Equity have concurrent jurisdiction of a matter of defence, 
and a defendant elects to defend at law, and fails, he will not be per- 
mitted afterwards to apply to chancery, unless such failure has re- 
sulted from unavoidable accident. Jb. 

6. (Same—Refusel to grant new trial.) The refusal, of aCommon Law 
Judge, to grant a new trial, in a case adjudged before him, and 
where all the facts were properly cognizable, is not a good cause 
for an application to chancery. 1b. 

7. (Relief against a judgment.) Itis an inflexible rule, that chancery will 
not relieve against a judgment, where a party has been heard at law, 
unless he were ignorant of facts pending the suit, or those facts were 
such as could not have been received, asa defence at law. Thomas 
& Harris v. Hearn, et al. 2 Porter, 262. 

8. (Same.) Where facts and circumstances, available as a defence at 
law, have been omitted to be relied on, or where those matters have 
been passed upon by a court of competent authority, and no steps 
have been taken to correct an erroneous decision of such court, in 
relation to them; chancery will not interfere. Jb. 


9. (Contribution.) Where two or three joint owners of a mill, were 
compelled to pay a judgment at law, on account of the joint pro- 
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pewty, the Court of Chancery, (under the circumstances, to save 
litigation, its jurisdittion being concurrent.) entertained a bill, and 
compelled the third joint owner, to contribute his proportion of the 
said judgment. Jb. 

10. (.Vew parties.) Where a case in Chancery can be completely de- 
cided, between parties; the circumstance, that an interest cxists in 
another person, whom the process of the court cannot reach, will 
not prevent a deeree upon the merits. Marr’s ez’ix v. Southwick, 
Cannon & Warren, 2 Porter, 351. 

11. (Same.) A suit against the representative of an estate, for the 
purpose of subjecting the assets of a deceased partner, to the pay- 
ment of a judgment obtained against the firm; is a new and distinct 
proceeding, against a new party ; and all the facts must be estab- 
lished by testimony, in the ordinary manner. Jb. 

12. (Same.) Thus, the judgment obtained againsta firm, in such case, 
is not proper evidence, nor can the depositions taken in the Com- 
mon Law suit, be read as testimony against an executor, in a Chan- 
cery cause, to compel payment out of the estate of the firm debt. Jb. 

13. (Complete, &c. remedy at law.) Where a judgment, having been 
obtained at law in Alabama, against a firm, the creditor residing 
abroad, filed a bill in Chancery against the representative of the 
estate of one of the partners, to subject the assets of the estate to 
the payment of the judgment; held, that an admission, that one of 
the firm resided in New Orleans, and was solvent, was fatal to the 
Chancery case ; for this was an admission of a complete and ade- 
quate remedy at law, which should have been pursued before re- 
sorting to equity for relief against the estate of the deceased part- 
ner. Ib. 

14. (Dismission of bill for want of security for costs.) The refusal of 
a Chancellor to dismiss a bill for want of security for costs, is not 
a ground for reversing a decree in equity—excuses for a non-com- 
pliance with the letter of the statuteg being necessarily subject to 
the discretion of the court. May and May’s ez’rs. v. Eastin, 2 Porter, 
414. 

15. (.2bsolute sale—or mortgage.) In determining between an absolute 
sale and a mortgage, the Court will take the intention of the parties 
from a view of all the circumstances: and where it is evident that 
a prima facie absolute sale, was intended as a pledge, the Court will 
relieve against the sale, and suffer a redemption. Jb. 

16. (Same.) Where A, having slaves levied on under execution, in 
favor of the Tombeckhee Bank, and being about to discharge the 
same by payment of the notes of that bank, was hindered from so 
doing by the representations of B, that it would not be a good pay- 
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ment, but who, on an agreement with A, paid off the execution in 
the same money, and took a purchase of one of the slaves, (with a 
condition of redemption in three months,) the Court, on a bill filed 
after the expiration of three months, held the transaction a mortgage, 
and decreed restitution, on the payment of A, of one half the nom- 
inal value of the 'Tombeckbee Bank notes, paid by B in discharge 
of the execution. Jb. 


17. (Payment of costs by mortgagor.) The general rule that a mortga- 
gor, seeking to redeem, must pay costs, does not apply to a case, 
where the mortgagee sets up an absolute title in himself. Jb. 

18. (Bill to foreclose.) Bill filed to foreclose a mortgage on real estate, 
against several contending parties (whose rights doubt{ul) dismissed 
on grounds—Ist. That the mortgage secured other property, suffi- 

cient to meet the mortgage debt. 2d. That one of the defendants 

having died pendente lite, and his representatives being materially 
interested, no steps had been taken to make them parties. 


Koger 
v. Weakly, et al. 2 Porter, 516. 


19. (Decree in—effect of.) The decision of Chancery, upon the facts 
of a case is conclusive against «all parties suing under the same 
facts afterwards. McWhorter v. Standifer, 2 Porter, 519. 

20. (Answer in bill of discovery.) The answer of a defendant, to a bill, 
filed for the discovery of testimony in aid of a trial at Common 

aw, may be used by the plaintiff on that trial, or not, and if used. 
a b] a . ’ , 
any other evidence consistent with the issue, is not thereby pre- 
cluded. Coz, et ux. v. Cox, 2 Porter, 533. 

COLLATERAL SECURITY. See Assienmenr. 

CONTRACT. 

1. (Promise of indemnity.) Where two persons are claiming title to 
personal property adversely to each other, and one of them cal 


Ils 


‘ 


upon a third to assist in removing it, and the assistant has reasona- 
ble grounds to believe thatghis employer is the owner of the property, 
a promise of indemnity to the assistant is valid in law, although it 
subsequently turns ovt that the title of the employer was not good, 
and the act of removal was a trespass. very v. Halsey, 14 Pick. 
174. 

2. (Nolice of ownership where property is in dispute.) Notice of the 
true owner’s claim to the property, given by him to such assistant 
while the title was in dispute, was held not to be conclusive evidence 
that the assistant knew thatthe property was not in hisemployer. Jb. 

3. (Consideration.) An express promise of indemnity being made to 
such assistant by one who claimed no interest in the property, and 
such assistant having acted on the faith of it, it was held that the 
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danger incurred was a valid consideration, and that an action on 
the promise might be maintained. Jb. 


4. (Consideration.) A contract to pay money, made upon no other 
consideration than that of equalizing the distribution of the prom- 
isor’s estate after his decease, is without a sufficient legal considera- 
tion, and therefore cannot support an action or found a legal claim. 
Parish v. Stone, 14 Pick. 198. 

5. (Where service was performed in a different manner from that prescrib- 
ed by.) W.agreed with the town of S. to make a highway ina 
particular manner, for which he was to receive a certain price. He 
made the highway, but not according to the contract. It was held 
that he could maintain no action on the contract, although the high- 
way might have been accepted by agents of the town, unless ac- 
cepted with a full knowledge of the defects. But it was held that 
he might recover, on a quantum meruit count, as much as his labor 
had been worth to the town. Wadleigh v. Sutton, 6 N. H., 15. 

6. (Illegal consideration.) A bond to indemnify an individual against 
any public prosecution which may be instituted by certain other 
individuals, for an alleged offence, is illegal, and a promissory note 
given in consideration of receiving such bond is void. 

And if such note is given for the costs of a civil suit, which had 
been instituted to recover damages for the private injury arising 
from such offence, and also in consideration of receiving such bond, 
the contract being entire, and a part of the consideration being 
illegal, an action cannot be sustained upon the note for any portion 
of the amount. Hinds v. Chamberlin, 6 N. H., 225. 


7. (Special, for performance of labor.) ‘Where a party undertakes to 
pay, upon a special contract for the performance of labor, he is not 
liable to be charged upon such special contract, until the meney is 
earned according to the te‘ms of the agreement; and where the 
parties have made an express contract, the law will not imply and 
raise a contract different from that which the parties have entered 
into, except upon some farther transaction between them. Britton 
v. Turner, 6 N. H., 461. 

8. (When there is failure to perform.) In case of a failure to perform such 
special contract, by the default of the party contracting to do the ser- 
vice, if the money is not due by the terms of the special agreement, and 
the nature of the contract be such that the employer can reject what 
has been done, and refuse to receive any benefit from the part per- 
formance, he is entitled so to do, unless he have before assented to 
and accepted of what has been done, and in such case the party 
performing the labor is not entitled to recover, however much he 
may have done. 1b, 

9. (Where advantage is actually received.) But if, upon a contract of 
such a character, a party actually receives useful labor, and thereby 








424 Digest of American Cases. [Jan. 


derives a benefit and advantage, over and above the damage which 
has resulted from a breach of the contract by the other party, the 
labor actually done, and the value received, furnish a new consid- 
eration, and the law thereupon raises a promise to pay to the extent 
of the reasonable worth of the excess. And the rule is the same, 
whether the labor was received and accepted, by the assent of the 
party prior to the breach, and under a contract, by which, from its 
nature, the party was to receive the labor from time to time until 
the completion of the whole contract, or whether it was received 
and accepted by an assent subsequent to the performance of all 
which was in fact done. 1b. 

10. (Damages reduced by breach of contract.) In case such contract 
is broken, by the fault of party employed after part performance has 
been received, the employer is entitled, if he so elect, to put the 
breach of the contract in defence, for the purpose of reducing the 
damages, or showing that nothing is due, and the benefits for which 
he is liable to be charged, in that case, is the amount of value which 
he has received, if any, beyond the amount of the damage—and 
the implied promise which the law will raise, is, to pay such amount 
of the stipulated price for the whole labor, as remains after deduct- 
ing what it would cost to procure a completion of the whole service, 
and also any damage which has been sustained by reason of the 
non-fulfilment of the contract. Jb. 

11. (Damages equalling or exceeding value of labor.) If in such case 
it be found that the damages are equal to, or greater than the amount 
of the value of the labor performed, so that the employer, having 
a right to the performance of the whole contract, has not upon the 
whole case received a beneficial service, the plaintiff cannot re- 
cover, Jb. 

12, (Employer may elect.) If the employer elects to permit himself to 
be charged for the value of the labor, without interposing the dama- 
ges in defence, he is entitled to do so, and may have an action to 
recover his damages for the non-performance of the contract. 1b. 


13. (Effect of such election.) If he elects to have the damages con- 
sidered in the action against him, he must be understood as con- 
ceding that they are not to be extended beyond the amount of what 
he has received, and he cannot therefore afterwards sustain an action 
for further damages. Ib. 

14. (Parol evidence to vary.) Where there is a subsisting contract in 
writing between parties adequate to determine their rights, and 
under which work has been completed, it will not be permitted for 
one of those parties to set up a new parol agreement, without con- 
sideration, varying the first and changing its terms and conditions, 


Randolph v. Perry, 2 Porter, 376, 








1837.] Digest of American Cases. 425 
CONSIDERATION, 


(Promise of several to contribute to a common object.) When several 


promise to contribute to a common object, which they wish to ac- 
complish, the promise of each is a good consideration for the pro- 


mises of the others. Society in Troy v. Perry, 6 N. H., 164. 


CONVEYANCE. 


1. 


) 


(Estoppel.) In an action for a breach of the covenant of seisin and 
right to convey, contained in a deed of certain land from the de- 
fendant to the plaintiff, dated May 22, 1811, it appeared that the 
defendant had conveyed the same land to the plaintiff by a prior 
deed, which contained the following clause: “ By this deed I mean 
to convey all the lands lying, &c. of which A. S. died the owner, 
and which I claim by virtue of his last will and testament, being 
all the lands I own in the state of New York.” On this deed was 
indorsed an unacknowledged deed of the plaintiff, dated June 5, 
1811, which was as follows: “ Whereas the defendant has executed 
another deed of the same premises, to be delivered to me upon the 
assignment of this conveyance to him, I do therefore, in considera- 
tion thereof, reassign and convey to the defendant and his heirs, the 
within-described premises.” It was held, that the plaintiff was not 
estopped by his deed to deny the defendant’s seisin and right to 
convey. Smith v. Strong, 14 Pick. 128. 

(Descrintion.) A grantor conveyed a large number of lots of land, 
described as lying in a tract of wild land called the Boston Pur- 
chase. Among these lots were two described as “long lots num- 
bered 15 and 43, containing 140 acres each, more or less, which 
were originally included in the surveys of the Boston Purchase, but 
which it had been ascertained previously to the date of the deed, 
were aiioining thereto. It was held, that the words of the deed 
were sufficient to pass the two long lots; for the words of general 
description are controlled by the particular description. 16. 

(Rule of damages on breach of contracts.) In an action brought in 
Massachusetts, upon a breach of the covenants of seisin and right 
to convey, where the land is situated in another state, the damages 
are to be assessed according to the rule adopted in Massachusetts. Jb. 


. (Same.f In such action the measure of damages is the considera- 


tion paid, with interest from the date of the deed; but if the con- 
sideration cannot be ascertained, the value of the land at the time of 
the intended conveyance, with interest from the date of the deed, 
will be the measure of damages. 1b. 

(Breach of covenants.) If the grantor in a deed containing cove- 
nants of seisin and warranty was disseised at the time of the execu- 
tion of the deed, no action will lie against him on such covenants 


36* 
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in the name of an assignee of the grantee; for, the covenant of 
seisin being broken at the time of the execution of the deed, a mere 
right of action accrued to the grantee, which was not assignable. 
Bartholomew v. Candee, 14 Pick. 167. 

6. (Disseisin of wild land.) A deed of wild land executed and ac- 
knowledged by a grantor who had no right to the land, and duly 
recorded in the registry of deeds, and a mere entry by the grantee 
without an open exclusive occupation manifested by fencing or 
otherwise, do not amount to a disseisin, against the will of the true 
owner. Bates vy. Norcross, 14 Pick. 224. 


7. (Notice by the registry of a deed.) The registry of adeed of land 
executed and acknowledged by a grantor who had no right to the 
granted premises, is not constructive notice to the true owner that 
such conveyance has been made. Jb. 

8. (Same.) The registry of a deed is constructive notice only to after- 
purchasers under the same grantor. 1b. 

9. (Description.) A tract of land was conveyed by a deed which 
described it as bounding on a road, and stated the number of acres 
which it contained. Subsequently the road was discontinued, and 
a new road Jaid out, by which a small portion of the tract was sep- 
arated from the residue. After the new road had been made, the 
demandant, to whom the tract had been conveyed, mortgaged a tract 
of land, the deed of mortgage defining the land by bounds, one of 
which was tbe road, without stating the length of the lines, and 
describing the Jand as the same land which was conveyed in the 
first mentioned deed and as containing the same number of acres 
and referring to that deed for all further necessary description. It 
was held, that the small portion of land so separated by the location 
of the new road, did not pass by the mortgage deed. Stearns v. 
Rice, 14 Pick. 411. 

10. (.Mortgage.) L.conveyed land, subject to incumbrances, to P., under 
a verbal (and therefore voidalle) agreement on the part of P., that he 
would convey to L.orto any other person at L’s request. L. afterwards 
applied to W. and F. for a loan upon a mortgage of the land, but 
they refiised to make advances of money except upon an outright 
conveyance, and P. and L. and L’s wife then joined in 4 quitclaim 
deed to W. and F., who at the same time.gave to L, alone a bund 
to convey to him whenever within five years he should repay them 
all such sums as they should expend in discharging incumbrances 
and making improvements on the land ; but there was no collateral 
promise on the part of L.to repay such sums. It was held, that the 
deed and bond did not constitute a mortgage, but a sale with aright 
to purchase upon condition, Flagg v. Mann, 14 Pick. 467. 

11. (Joint tenants and tenants in common.) L., not having complied 
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with the condition within the five years, nor received a conveyance 
from W. and F., gave a deed of quitclaim to the plaintiff and the 
defendant ; and it was held, that the acceptance of the quitclaim 
did not stop either of the grantees, in a controversy between them, 
from alleging that nothing passed by the deed ; and it was further held, 
that L. had no interest in the land which could pass to the grantees 
and constitute them joint tenants or tenants in common, and con- 
sequently that one of them could not sustain a bill in equity against 
the other under St, 1823, c. 140, giving remedies in equity between 
joint tenants and tenants in common, Ib. 

CORPORATION. 

1. (Equity jurisdiction.) The equity jurisdiction given to this Court 
by St. 1823, c. 140, § 2, in disputes between partners, joint tenants 
and tenants in common, does not extend to cases between members 
of a manufacturing corporation. Russell v. M‘Lellan, 14 Pick. 63. 

2. (Acceptance of the act of incorporation.) It is not essential, in order 
that an act may take effect, incorporating individuals as a manufac- 
turing corporation, that the records of the corporation should show 
a formal acceptance of the act, by the individuals incorporated. 16. 

3. (Purchase by two individuals of all the shares.) A purchase by only 
two individuals, pursuant to an agreement between them, of all the 
shares in such a corporation, does not dissolve the corporation, nor 
do these individuals become partners, joint tenants, or tenants in 
common, in consequence of such purchase. Jb. 

4. (Omission to do any corporate act.) The circumstance that such a 
corporation has been without officers for more than two years, and 
its omission to do any corporate act during that period, do not make 
the members partners, joint tenants or tenants in common, nor ope- 
rate as a dissolution of the corporation. Jb. 

5. (Effect of note given to.) He who gives a note to a corporation is 
not to be permitted todeny that there is such a corporation. Society 
in Troy v. Perry, 6 N. H., 164. 

6. (T'racing tille to real estate, through.) In tracing the title to real estate 
through a corporation, it is necessary to prove by an act of incor- 
poration, or in some other way, the existence of the corporation. 
Lumbard v. Aldrich, 6 N. H., 269. 

. (Effect of general issue, in a suit by.) In a suit by a corporation, if 
the defendant plead the general issue, this is an admission that the 
plaintiffs are a corporation capable of sustaining in a suit. Concord 
v. McIntire, 6 N. H., 527. 

COSTS. 

1. (Of an attorney, who is a witness.) An attorney at law who attends 

court on account of professional business and also upon a subpeena 
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as a witness, is not entitled to costs as a witness, except to a day’s 
pay for attendance on the day on which he testifies; or if, after 
completing his own business, he is detained as a witness, to pay for 
attendance during the whole time of the detention ; but if he comes 
to court solely as a witness, he then stands like other witnesses in 
regard to costs. Parks v. Brewer, 14 Pick. 192. 


2. (Trespass against several defendants.) In trespass against several 
defendants, if they plead severally and prevail against the plaintiff, 
each defendant is entitled to his costs. 

But when they join in their plea the law is otherwise. Crosby v. 
Lovejoy, 6 N. H., 458. 
COVENANT. See Assignment. 


DAMAGES. 

(Joint.) In an action of trespass, assault and battery, against seve- 
ral, the jury, upon executing a writ of inquiry, must find a joint 
verdict against all the defendants, and cannot assess separate dam- 
ages. Callison et al. vy. Lemons, 2 Porter, 145. 


DEBT. 

(On judgment.) Where the record of a judgment rendered in an- 
other state, was in the following words, “ for the sum of two hun- 
dred and twenty dollars debt, which may be discharged by the 
payment of one hundred and ten dollars,” &c.—Held,—l. That 
debt was a proper action for the recovery of the claim.—2. That in 
an action to recover the amount due on the judgment, it was not 
error to declare for the conditional sum of one hundred and ten 
dollars. Carter v. Crews, 2 Porter, 81. 

DEED. 

1. (Conflicting titles by devise and unrecorded deeds.) A, being seized 
of land, conveyed the same to B, by a deed which was never re- 
corded, but continued to reside upon the land until his death. 
After having thus conveyed the land, he, by his will, devised the 
same to C, who, after the death of A, entered, and, for a valuable 
consideration, conveyed the land to D, who had no notice of the 
deed to B. It was beld, that, under the circumstances, the land 
must be considered as having passed to C, by the will, and that D 
was entitled to hold it against B and his assigus. Whittemore v. 
Bean, 6 N. H., 47. 

2. (Mistake in.) When one tract of land is, by mistake, conveyed, in- 
stead of another, by deed, the mistake cannot be corrected ina 
court of law. 

3. (By mortgage.) A deed of land, by mortgage, will be held to 
pass nothing, unless it appear that the debt, secured by the mort- 
gage, passed to the grantee. Bell v. Morse, 6 N. Ul., 2c. 
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4. (Uncertainty.) In a grant of land, exceeding one acre and one half 
acre reserved for the use and flowing of water for a mill, the excep- 
tion was held void for uncertainty. Darling v. Crowell, 6 N. H. 421. 

DEPOSITION. 

1. (Taken before the son-in-law of a parly.) Where a deposition was 
taken by a justice of the peace who was the son-in-law of one of 
the parties in the action, but no fraud or partiality was alleged, it 
was held that the justice was not “ interested in the event of the 
cause,” within the meaning of St. 1897, c. 35, § 1, and that the de- 


position might be admitted in evidence. Chandler v. Brainard, 14 
Pick. 285. 


~ 


. (Commission.) After a commission to take a deposition in another 
State has issued, with interrogatories filed on both sides, it is doubt- 
ful whether the party taking out the commission is at liberty to 
cause the deposition to be taken’ without reference to the commis- 
sion. Davis v. Allen, 14 Pick. 313. 


3. (When admissible.) But if this is allowable, he must prove, that 
he has elected to suppress the commission and take the deposition 
in the mode provided by statute, that he has given notice thereof 
to the other party, that the person taking the deposition was duly 
qualified, and that the other party had notice of the time and place 
of taking. Jb. 

4, (Ali interrogatories must be propounded.) A deposition taken under 
a commission is not admissible in evidence, unless it appear by the 
certificate of the commissioner, that the interrogatories annexed to 
the commission were propounded to the deponent, and that the de- 
position was taken in pursuance of the commission. Ib. 

5. (Notice of taking—to copartners.) In an action against several 
copartners, on a copartnership debt, the notice authorized by the 
statute of 1807, providing for taking the depositions of a witness, 
about to leave the State, is good, if only served upon one partner. 
Cor et al. v. Cor, 2 Porter, 533. 

. (Commission—execution of.) Where a commission, to take the tes- 
timony of a non-resident witness, appeared to have regularly issued, 
the Court held it not error, that the witness, being temporarily 
within the State, was examined here, and his interrogatories taken 
by the commissioner. Jb. 

DEVISE. 

1. (Construction—“ heirs of the body.”) A testator, after giving to his 
wife his mansion-house and the income of certain personal estate 
for her life, directed that, at her decease, the same should “be 
divided among his children, share and share alike, and to the heirs 

and their bodies respectively ;” and that, if such income should not 
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amount to $1000 annually, the deficiency should be made up from 
the personal estate. To his sisters and nephew he bequeathed 
small annuities, and to his sons the sum of $10,000 each. He also 
gave $10,000 to trustees, the income of which was to be paid over 
to his daughter C. during her life, “and at her decease the whole 
principal and interest to be divided equally among the heirs of her 
body, if any ; and in default thereof, the same to goto her surviving 
brothers and sister in equal shares, and to their heirs for ever ;” 
and in case she should be married before the youngest child of 
the testator arrived at full age, the executor was authorized to ad- 
vance to her a sum not exceeding $2000, taking therefor her receipt 
on interest, the same to be deducted from her share in the division of 
the estate. The residuary clause of the will was as follows: “ My 
will is, that as soon as my youngest child shall have arrived at full 
age, all the rest and residue of my estate, real and personal or mixed, 
after providing for the annuities to my two sisters and nephew, ex- 
cept such as is bequeathed to my said wife during her life, shall be 
divided into equal parts; one of which to go to each of my said 
children, who shall be then living, and to the heirs of their bodies re- 
spectively, for ever, and to none other.’ It was held, that the words 
“heirs of their bodies,” in the residuary clause, were to be con- 
strued as words of limitation and not as words of purchase ; that 
as they would have created an estate tail in real estate, the chi’dren 
were entitled to the residuary fund, which consisted of personal es- 
tate only, as their absolute property ; and that, as no directions were 
given as to the investment and management of the residuary fund, 
and no designation of usufruct expressed, as distinct from an ab- 
solute gift to the children, the fund itself should be distributed 
among them, when the youngest child arrived at full age, subject to 
the charges for securing the income of the widow and the annuities. 
Adams y. Cruft, 14 Pick. 16. 

2. (Construction.) A testator who held $20,138 in the three per cent. 
stock of the United States, made the following bequests: “I give 
and devise to my daughter M. S., at this time single, $600 per an- 
num, to be regularly paid to her in quarterly payments out of my 
three per cent. stocks, during her life, and should she marry and 
have issue, then, at her decease, the same to go to her children and 
the children of B. H. equally.”—* All the rest and residue of my 
estate, I giveuntomy grandchildren, the children of my daughters, 
M.S. and B. H., that is to say, to such of them as may be living at 
my decease, in equal portions.” After the death of the testator, a 
large portion of the stock was paid off by the United States, and 
the fund in the hands of the executor thus became larger than was 
sufficient to raise the sum of $600 annually. It was held, that the 
words, the same, in the first clause, did not refer to the annuity, but 


























1837°] Digest of American Cases. 431 


nes 


~ 


to the stock, and therefore that the stock did not pass by virtue of the 
latter clause, to the residuary Jegatees, subject to the annuity; and 
that it was the intention of the testator, that the stock should re- 
main in the hands of his executor during the life of M. S., and the 
annuity be paid over to her, and that at her decease, the stock itself 
should be distributed among all the grandchildren who should be liv- 
ing at that time. Hancock v. Hancock, 14 Pick. 70. 


. (Construction.) Devise:—“I give and devise to my wife the use 


and improvement of one third part of all my real and personal es- 
tate, during her natural life; an:! I give and devise the same at her 
decease to my children, their heirs and assigns.” It was held, that 
this clause gave a contingent and joint interest in the personal es- 
tate, to those of the children who should be living at the death of 
the testator’s widow. Emerson yv. Cutler, 14 Pick. 108. 

( Vested estate, as tenant in common.) Devise :—* I give and bequeath 
all the rest, residue and remainder of my estate, real and personal, to 
my son and my daughters, to be equally divided between them 
and to be distributed to them as they shall respectively arrive at the 
age of twenty-one years and not before, to hold to them, their heirs 
and assigns for ever; subject to the payment of the annuities afore- 
said; and I do hereby authorize and empower my executors to re- 
ceive the rents, income and interest of the residue of my estate, 
real and personal, hereby bequeathed to my children, and out of the 
same to pay the annuities aforesaid, and also appropriate and apply 
the whole of the remainder of said rents, income and interest,. or 
such part as they shall judge necessary and proper, to the support 
and education of my children, until they respectively arrive at the 
age of twenty-one years.” It was held, that the children took a 
vested estate in this residue immediately on the death of the testa- 
tor, and that they took it as tenants in common and not as joint 
tenants. Jb. 

(Advances and ademption of a legacy.) A father executed his will, 
whereby he bequeathed to his daughter the sum of $268, to be paid 
to her at her marriage, in money or such articles of personal estate, 
at cash price, as she might choose. Upon the subsequent marriage 
of the daughter, the father furnished to her certain articles and 
money, to the amount of $147.49, and on the day of the marriage 
entered a charge thereof in a book of accounts; he afterwards paid 
her $50, and took a receipt therefor from her husband, as for part 
of her portion, and also paid an order for $20.60, drawn upon him 
by the husband, which order was found pinned to the leaf in the 
book upon which the account was entered, together with the re- 
ceipt. The father, several years subsequent to these payments, ex- 
ecuted a codicil, in which he bequeathed to his daughter $100, “in 
addition to what he had before given her.” Repeated declarations 
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were made by the father, both before and after the execution of 
the codicil, that he had paid off a portion of what he had bequeathed 
to his daughter. It was held, that the republication of the will by 
the execution of the codicil, did not rebut the presumption, that the 
advances and payments made by the father were intended as an 
ademption pro tanto of the legacy given in the will; and that the 
charge in the book, the receipt, and the order, were legal and suf- 
ficient evidence of such payments. Paine v. Parsons, 14 Pick. 318. 

6. (Vested legacy.) A bequest of asum of money to be paid in three 
years from and after the testator’s decease, is a vested legacy. God- 
dard v. Johnson, 14 Pick. 352. 

7. (Suit by husband for legacy to wife.) A husband may sue in his 
own right, after the death of his wife, for a legacy accruing to the 
wife during the coverture. Jb. 

8. (Morigage.) If a testator, after the making of his will, takesa 
bond and mortgage, and enters for condition broken, but dies be- 
fore foreclosure, the heirs at Jaw are not entitled to the mortgaged 
premises as real estate purchased subsequently to the making of the 
will, but the debt goes to the executor as personal estate, and he 
may collect it, or may assign it together with the mortgage. Fay 
v. Cheney, 14 Pick. 399. 

9. (Construction.) Devise: “I give to my wife the improvement of 
one half of my real estate, while she remains my widow, and all my 
household furniture to be at her disposal. I give to my four sons 
all the remainder of my estate, both real and personal, to be equally 
divided between them, share aud share alike. My will is that my 
executors have one year to pay one half of the legacies, and the 
other half in two years after my decease and the decease of my 
wife.” The testator sold his real estate and died leaving a widow. 
It was held, that one half of the legacies was payable in one year 
from the probate of the will, and the other half in two years after 
the death of the widow. Parks v. Knowlton, 14 Pick. 432. 

10. (Suit for a legacy by children of legatee.) Where a legatee, being 
the son of the testator, died in the testator’s lifetime, leaving chil- 
dren, it was held, that all the children must join in an action for the 
recovery of the legacy. Jb. 


1}. (Construction.) <A testator bequeaths to his granddaughter J. C. 
L. a sum of money, to be paid to her when she arrives at twenty- 
one or is married ; and directs that if she shall die under twenty- 
one and unmarried, the legacy shall be paid to his other grand- 
daughters. J. C. L. died in the lifetime of the testatator, unmar- 
ried, but after attaining twenty-one. It was held, that the other 


granddaughters took nothing under the bequest. Carpenter v. 
Heard, 14 Pick. 449. 
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12. (Construction.) In the case of a bequest to J. C. L. and the other 
granddaughters in like form, except that the co nditional words were 
“if J.C. L. shall die before she arrives at the age of twenty-one 
years or is married,” it was held, that the other granddaughters took 
nothing under the bequest. Ib. 

13. (Republication of a will.) The making of « codicil, duly attested 
to pass real estate, and referring to the will, is a republication of 
the will, so as in effect to incorporate the codicil with the will, and 
give to such combined instrument the same effect as if executed at 
the date of the codicil. Haven v. Foster, 14 Pick. 534. 

14. (Same.) A testator, by his will, gives one half of all his estate to 
his brother John for life, and the other half, together with the re- 
mainder of the first half, in equal shares and in fee simple to all the 
children of his brother Andrew and his sister respectively, with sur- 
vivorship if any of them shall die in minority. He afterwards pur- 
chases other lands, and then makes a codicil, which he directs to 
be annexed to the will and to be considered and taken as part 
thereof. and in which he revokes and annuls every bequest and 
devise made by the will to the children of his sister, and gives all 
and every part of his estate, of whatever description, which is in 
the will in any way given to the children of his sister, to the chil- 
dren of his brother Andrew, and ratifies and confirms the will in 
every thing except where it is revoked and altered by the codicil. 
It was held, that the will was republished by the codicil; that it 
contained words sufficient to embrace all the testator’s estate helk| 
at the time of making the codicil, and of course no part of the pro- 
perty descended as intestate estate ; that the clause of revocation 
in the codicil extended to the afier-purchased land; and that the 
portion of the estate, including the after-purchased land, which but 
for the clause of revocation would have gone to the children of the 
testator’s sister, was, by the codicil, devised to the children of An- 
drew. Ib. 

DOWER. 

(Right in equity to redeem.) A widow may be entitled to dower in 
a right in equity to redeem lands mortgaged. 

But she can maintain no writ of dower against any person who, 
having the right to redeem, has actually redeemed the land, until 
she has contributed her due portion of the mortgage debt, accord- 
ing to the value of her life estate. Cass v. Martin, 6 N. H. 25. 


EMBLEMENTS. 


(Recovery in a writ of right.) If a pirty in possession of land 
under a judgment in a writ of entry, sows the land during the pen- 
dency ofa writ of right against him, and the demandant in the writ 
of right recovers judgment, and obtains seisin and possession be- 
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fore the crop is severed, the demandant is entitled to the crop. 
King v. Fowler, 14 Pick. 238. 

EQUITY. 

1, (Conveyance decreed.) Land was conveyed to one in trust for 
others, who paid or become obligated to pay the purchase money. 
The trustee died, and his estate was represented to be insolvent, 
and commissioners of insolvency were appointed thereon. Upon a 
bill in equity against the administrator and heirs of the trustee, 
praying that the land might be conveyed by them to the cestui que 
trusts, a conveyance was decreed accordingly. Root v. Blake, 14 
Pick. 271. 

2. (Same.) The St. 1783, ¢. 32, § 4, which authorizes the court to 
grant license to executors or administrators to convey real estate in 
pursuance of contracts made by the deceased, was not modified or in 
any respect annulled by the St. 1784, c. 2, providing for the distri- 
bution of insolvent estates ; and upon a bill in equity by an obligee 
in a bond for the conveyance of Jand, brought against the adminis- 
trator of the obligor, whose estate was represented to be insolvent, 
it was decreed that the administrator should convey to the obligee. 
Ib. 

ESCAPE. 

1. (What is.) 1f a debtor imprisoned on execution is admitted to the 
liberties of the yard upon giving a bond with a surety approved by 
only one justice of the peace, the gaoler is liable for an escape ; for 
the bond is not conformable to the statutes of 1784, c. 41, § 8, and 
181], c. 167, § 1, unless the surety is approved by the creditor or by 
two justices of the peace. Whitehead v. Varnum, 14 Pick. 523. 

2. (Debt for escape.) In an action of debt for an escape, it was held 
that the plaintiff was entitled to interest from the date of the writ, 
and not from the time of the escape. 1b: 

ESTATE. 

(Forcible entry and detainer.) An unexpired term of years, is a 
sufficient estate to support a proceeding for forcible entry and de- 
tainer. Mead v. Daniel, et al., 2 Porter, 86. 

ESTATE TAIL. 

(Conveyance of tn personal property to feme covert.) A deed to a 
feme covert, and the heirs of her body, implying the creation of an 
estate tail in personal property, vests in her such absolute estate, as 
will be subject to the disposal of the husband, and liable for his 
debts. Harkins, et al. v. Coallter, et al., 2 Porter, 463. 

EVIDENCE. 

1. ( Books of account of a person deceased.) The books of account of a 
person deceased, although verified by the oath of a witness, are in- 
competent to prove cash charges exceeding forty shillings in 
amount. Burns v. Fay, 14 Pick. 8. 
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(Prior judgment on a general count.) In assumpsit for goods sold 
and delivered, an account of which was annexed to the writ, the 
defendant pleaded in bar a former judgment recovered by the plain- 
tiff against him upon a writ containing, among other counts, a gen- 
eral count for goods sold and delivered, which might have embraced 
the claim which was the subject of the subsequent action: It was 
held, that the record of the former judgment was only prima facie 
evidence of a prior adjudication of such claim; and that evidence 
aliunde was admissible to prove that such claim had not been con- 
sidered and determined in the prior action. Bridge v. Gray, 14 
Pick. 55. 

(Copy of a plan of a survey.) Where a survey of land was made 
in pursuance of a resolve of the legislature of New York, and the 
plan was deposited in the office of the secretary of state, it was 
held, that a copy of the plan, verified by the oath of the surveyor, 
was competent evidence. But it seems that the original plan itself 
would not have been competent evidence, unless it had been thus 
verified. Smith v. Strong, 14 Pick. 128. 


. (Same.) So,a copy of a plan, alleged to have been filed in the 


office of the secretary of state of New York, by the persons under 
whom the party offering it in evidence claimed title, which was not 
verified by the surveyor’s oath, was held incompetent evidence. Ib. 


. (Communications to an attorney at law.) Where an attorney at law 


was requested by a debtor to draw up a mortgage deed of his per- 
sonal property, and the debtor disclosed his purpdses in making 
such a conveyance, either without any particular motive, or in order 
tu remove any scruple that the attorney might have entertained as 
to the character of the transaction, but no legal advice as to the ef- 
fect of sucli conveyance was asked or given, it was held, that the 
testimony of the attorney as to such communications, was adimissi- 
ble. Hatton v. Robinson, 14 Pick. 416. 


}. (Same.) The attorney, in such case, having drawn up the deed, by 


which the property was conveyed to athird person to prevent it 
from being attached by creditors, the deed was executed in the of- 
fice of the attorney and in his presence; it was held, that the attor- 
ney was notexempted from testifying as to communications made 
to him by such third person. Jb. 


. (Adultery.) Where, upon the trial of an indictment for adultery 


one act of adultery committed by the defendant with the woman 
named in the indictment, was proved by the testimony of a wit- 
ness whose credibility the defendant attempted to impeach, it was 
held, that other instances of improper familiarity between the de- 
fendant and the same woman not long before the act of adultery 
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proved as above mentioned, might be given in evidence to corrobo- 
rate the testimony of the witness. Commonwealth v. Merriam, 14 
Pick. 518. 

8. (Trespass for killing a mare.) In trespass for killing a mare of the 
plaintiff, the defendant eannot be admitted to prove, under the 
general issue, that the blow, which caused the death of the mare 
was given in self defence. Stow v. Scribner, 6 N. H. 24. 

9. (In action against owners of vessel.) In an action, against the owners 
of a vessel, on a contract, made by the master, it was held that the 
enrollment of the vessel, purporting to be made upon the oaths of 
the defendants, was, as against them, evidence of ownership. 

And, it appearing that the master was a part owner, it was further 
held that the vessel was presumed to be in the employment of the 
owners, until the contrary appeared. Hacker v. Young, 6N. H., 95 

10. (Declarations of wife.) The declarations of a wife, in relation to 
matters done under her direction, while acting as the agent of the 
husband, are evidence against him. Pickering v. Pickering, 6 N. 
H., 120. 

11. (Admission of principal in action against surety.) In an action 
against a surety, the admissions and declarations of the principal, 
who hail deceased, made against his interest, at a time when he 
could have had no motive to misrepresent, and in relation to facts 
with which he must have been well acquainted, were held to be 
evidence against the surety. Hinkley v. Davis, 6 N. H. 210. 

12. (Admission of a fact.) A distinct admission of a fact, made during 
the pendency of a negotiation for a compromise, may be given in 
evidence ; but an offer of compromise itself is inadmissible. Ham- 
blett v. Hamblett, 6 N. H., 333. 

13. (Acts and admissions of a minor.) The acts and admissions of a 
minor, relative to the subject matter of a suit, are admissi! le in evi- 
dence against him. The infancy of the party may be shown to 
obviate their effect, and the weight to be attached to them must de- 
pend upon the circumstances of the case. Jb. 

14. (On indictment for perjury.) It is sufficient prima facie, on an in- 
dictment for perjury, to show that the person by whom the oath 
was administered, was an acting magistrate ; and the evidence of 
the individual himself may be received for that purpose. And his 
evidence may also be received, in connexion with his original cer- 
tificate of the administration of the oath, to show, that the oath to a 
complaint was administered by him, to the respondent, without the 
production of a copy of record. State v. Hascall, 6 N. H. 352. 

15. (Affidavits of jurors.) Affidavits of the jurors may be received to 
show that certain papers, calculated to have an influence upon the 
case, and which were alleged to have been exhibited to some of 
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the jury, out of court, before the trial, were not in fact shown to 
them, or read in their hearing. 

But where there is evidence of improper conduct by a party, 
or prosecutor, in its nature calculated to influence the trial, the 
affidavits of jurors cannot be received, to show, in general terms, 
that they founded their verdict upon the law and evidence laid 
down and given in on the trial, and upon that only. Jb. 

16. (Action for slander.) In an action on the case, for slander, the de- 
fendant, for the purpose of reducing the damages, may introduce 
evidence to show that the plaintiff’s general character is bad ; but 
evidence of particular facts, tending to impeach the plaintiff’s 
character, is inadmissible. 

The evidence of general character, is not confined to the plain- 
tiff’s character in relation to the subject matter of the slander; as 
for instance, to his character for theft, where the charge was that 
the plaintiff had been guilty of stealing. Lamos v. Snell, 6 N. H. 
413. 

17. (Of value ef land.) Evidence of the value of land is not a ques- 
tion of that character as to require the opinion of witnesses as a 
matter of skill and judgment. Peterborough v. Jaffrey, 6 N.H. 462. 

18. (Discrepancy of testimony of witness at different times.) Where it 
was contended that the evidence of a witness was a new fabrica- 
tion, and that he had previously givena different account of the 
transaction, evidence that he had given the same account of the 
transaction immediately after it had happened, admissible. French 
v. Merrill, 6 N. H. 465. 

19. (Burden of proof.) When, in assumpsit, the defendant pleads in 
abatement, that there is another joint promisor not named in the 
writ—and the plaintiff replies that the promise was made by the 
defendant alone, not jointly with another, the burthen of proof is 
upon the defendant. Jewett v. Davis, G N. H. 518. 

20. (Copy of an instrument.) When a copy of an instrument is offer- 
ed and received in evidence, withovt any reason shown why the 
original is not produced, and no ebjection is made to the copy at 
the time, all objection to the copy will be considered as waived. 
Concord v. McIntire, 6 N. H. 527. 

21. (Threats.) Whether itis or not discretionary with a Court to compel 
a party to joinin a demurrer toevidence. Quere. But, on demurrer 
to evidence, the party must admit the facts and conclusions which 
may be reasonably inferred therefrom, otherwise the adverse party 
is not bound to join in the demurrer. Sawyer v. Fitts, 2 Porter, 9. 

22. (Witness to deed—absence of.) It is not competent for a witness to 
give testimony as to Whether, a particular language used was calcu- 


37* 
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lated to produce fear in the mind of one, so as to induce him to execute 
a paper. What that language was, must be submitted to the jury 
from which their own inferences are to be drawn. Johnson v. 
Ballew, 2 Porter, 29. 

23. (Books of a corporation.) The books of a Corporation, are evidence 
against the Corporation, and between the members thereof, but not 
in their favor, in a suit brought against the body, by a stranger 
Mayor and Aldermen Tuskaloosa v. Wright, 2 Porter, 230. 

24. (Ex-members of corporation.) Ex-members of a town corporation, 
are ex necessitate, competent witnesses in a suit by a stranger, against 
the hody. Ib. 

25. (Interest—question—event.) In regard to the incompetency of a 
Witness, a distinction exists, as to an interest in the question, and an 
interest in the event of the suit; and a witness will not be held in- 
competent to testify, unless it appear, that he is to gain or lose by 
the event of the suit; and any objection as to his interest in the 
question, goes to his credibility. Kennon v. McRea, 2 Porter, 389. 

26. (Of indorser.) As a general rule, an indorser of a vote or bill, is 
incompetent in respect to his interest, as a witness in favor of a 
subsequent indorsee, to charge any party to the instrument whose 
liability is anterior to his own. Id. 

27. (Release.) A release entered on the minutes of the Court, (not 
signed, sealed or delivered to the witness, and implying a mere 
discharge as to the tuterest in the particular action,) is not sufficient to 
authorize an incompetent witness to give testimony. Ib. 

28. (Of free person of color.) In suits between a white man, and a 
free person of color,or of mixed blood within the third degree, where 
the amount in controversy is under twenty dollars, and the former is 
sworn, the latter has also a sight to the advantage of his own oath. 
Ivey v. Hardy, 2 Porter, 548. 

EXECUTION. 

(Illegal fees.) Where a sheriff, in making an extent of an execu- 
tion upon land, charges illegal fees, and deducting them from the 
sui at which the lands are appraised, applies the residue of that 
sum to the satisfaction of the execution, he incurs the penalty pre- 
scribed for taking illegal fees, and may be compelled, by an action, 
to refund the amount; but the validity of the extent is not affected 
by the illegal fees. Burnham v. ikin, 6 N. H. 306. 

EXECUTORS AND ADMINISTRATORS. 

1. (Coste) Where a bill in equity brought by the administrator and 
heirs of an intestate to recover land devised to him, was discon- 
tinued, and an execution against them for the costs was paid by a 
st) ger, and not by the administritor nor at his request, it was 
held, that a charge for such costs in the administrator's account, 
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was properly disallowed by the judge of probate. Jennison v. Hap- 
good, 14 Pick. 345. 

2. (Sale of real estate.) Where an executor sold the real estate of the 
testator and purchased it himself, and the heirs of the devisee, 
whose estate was insolvent, affirmed the sale, and in consequence 
the proceeds and interest thereon were paid to the administrator of 
the devisee, it was held, that the proceeds were to be treated as per- 
sonal estate from the time of the sale, and that the heirs therefore 
had no right to the interest as a substitute for the rents and profits 
of the real estate, but that the devisee’s creditors were entitled as 
well to the interest as to the principal. 1b. 

3. (Equity of redemption—dower.) Where a testator, having mortgaged 
his real estate, devised it to his son, who died leaving a widow, and 
the executor sold the equity of redemption and purchased it him- 
self and redeemed the mortgage, paying one half of it with assets 
in his hands, as executor, as directed in the will, and the other half 
with his own money, and the heirs and widow of the son elected to 
affirm the sale, it was held, that the widow was entitled, on account 
of her right of dower, to the interest during her life on one third of 
the sum for which the equity of redemption was sold, and on one 
third of the amount paid out of the testator’s estate towards extin- 
guishing the nortgage. Ib. 

4. (Account of erecutor.) It is not competent for a court of probate to 
decide, that an account of an executor is final, so as to bar all fur- 
ther inquiry in regard to matters not included in the account, and 
to oust the court of probate of its jurisdiction. Field vy. Hitchcock, 
14 Pick. 405. 

5. (Decree of probate court on account.) An executor is not liable to 
be called to account a second time for the same matter ; but in order 
to protect himself from future liability, he should specify the sub- 
jects in regard to which he settles an account, and the decree of 
the court upon such specific subjects, will be conclusive against all 
parties, unless fraud be charged and proved. 1b. 

6. (Funeral expenses.) Executors and administrators are liable, as 
such, for the funeral expenses of the deceased. 

But they are not personally liable for such expenses, unless they 
originally become responsible for them. 

Where an administrator charged the price of a coffin in his ad- 
ministration account and had it allowed to him by the judge of 
probate, this was held to be evidence of an admission by him that 
he was personally liable for the price. Trueman v. Tilden, 6 N. H. 
201. 

7. (Refusal to pay debts.) A refusal, by an executor, to pay a debt of 
the testator, is not a breach of the condition of a bond te pay debts 
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and legacies, unless the executor has previously admitted the debt 
to be due. Judge of Probate v. Locke,6 N. H. 396. 

8. (Contracts of.) Executors or administrators, by virtue of their 
general powers as such, cannot make any contract in their repre- 
sentative character, which at law, will bind the estate, and au- 
thorize a judgment de bonis testatoris. McEldery and Chapman v. 
Mc Kenzie, 2 Porter, 33. 

9. (Same.) If an executor or administrator contracts for necessary 
matters relating to an estate, he does so on his personal responsi- 
bility, and the action to recover thereon, must be against him indi 
vidually. 1b. 

10. (De bonis non—authorily of.) An administrator de bonis non, can- 
not sustain an action at law, against the representatives of a former 
administration, to recover money received by the latter, in the 
course of a partial administration, and not accounted for, or paid 
over. Chamberlain v. Bates, 2 Porter, 550. 

FALSE RECOMMENDATION. 

(Must be fraudulenl.) In order to maintain an action for a false 
recommendation of the credit of any person it must be shown that 
the recommendation was fraudulent as well as false ; and the fraud 
is a matter of fact to be settled by the jury. Lord v. Colley, 6 N. 
H. 99. 

FERRY AND FERRIAGE. 

(Ferriage-—ivshen due.) One who crosses a river at a ferry in a boat 
not belonging to the owner of the ferry, and who lands by stepping 
from the ferryman’s boat, is not liable in an action to recover the rate 
of ferriage, allowed by law ; however he would be responsible for 
the invasion of the plaintiff’s franchise, or for trespass. Henry v. 
Turner, 2 Porter, 23. 

FOREIGN ATTACHMENT. 

2. (Laability accruing after commencement of suit.) In process of foreign 
attachment, the trustee may be charged, for money or goods coming 
to his hands, or for credits arising, after the commencement of the 
suit. Edgerly v. Sanborn, 6 N. H. 397. 

3. (Guardian of insane persons.) The guardian of an insane person 
cannot be adjudged the trustee of his ward, until his accounts have 
been adjusted in the probate court, and a balance found in his hands. 
Davis v. Drew, 6 N. H. 399. 

4. (Where trustee is out of State.) In process of foreign attachment, a 
person who is not an inhabitant of this state cannot be held to an- 
swer as trustee, unless he had goods of the principal in his hands 
in this state, or had contracted to pay money, or deliver goods to 
the principal at some place in this state. Jones v. Winchester, 6 N. 


H. 497. 
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5. (Vendee of estate sold in fraud of creditors.) The vendee of certain 
real and personal estate, purchased under circumstances showing 
the transaction fraudulent as to creditors, gave notes for neat stock, 
for the amount of the purchase, and at the request of the vendor 
made them payable to a third person, or order, it being understood 
that the vendor was to receive the stock when the notes became 
due.—Having been summoned as trustee of the vendor, the vendee 
disclosed these circumstances, and the notes being then overdue and 
unpaid, the court directed a rule to be served upon the nominal 
payee, to show cause why the vendee should not be charged as the 
trustee of the vendor. The payee, upon the service of the rule, 
gave a certificate in writing, that he had and claimed nothing in the 
notes. Held that the vendee, under these circumstances, was lia- 
ble as trustee of the vendor. Green v. Doughty, 6 N. H. 572. 

FRAUD. 

(In pretending to be an agent.) Where one falsely and fraudulently 
representing himself to be the agent of others, prosecuted a variety 
of legal proceedings against A and T, and thereby induced them to 
execute their note as a compromise,—held—That this was the case 
of a fraud, growing directly out of an immoral act, connected with, 
and depending upon it: and that a plea, alleging these facts, was a 
good and available defence to an action brought to recover the 
amount of the note. Ayres & Ayres & Tarrant, 2 Porter, 157. 

FRAUDS, STATUTE OF. 

(Sale of growing trees.) A-sale of trees growing upon land, and to be 
taken by the purchaser within a certain time, is within the statute 
of frauds, and must be in writing. Putney v. Day, 6 N. H. 430. 

GENERAL FIELD. 

(Vote of proprietors.) It seems that land which has lain in a com- 
mon field de facto for a series of years, cannot be excluded there- 
from merely by an allotment made in pursuance of a vote of the 
proprietors of the general field. Scott v. Dickinson, 14 Pick. 276. 

GRAND JURY. 

(Personal qualifications of.) After an indictment has been found 
against a prisoner, and the same has been filed and accepted in 
Court, he cannot except to the personal qualifications of the persons, 
selected, summoned and sworn on the grand jury, or plead in bar 
or avoilance of that indictment, that one of the jurors who pre- 
ferred it is an alien. Boyington v. The State, 2 Porter, 100, 

GUARANTY. 

(Votice.) Assumpsit on the following writing, signed by the de- 
fendant and addressed to the plaintiff; “July 4, 1818. Sir, My son 
F wishes to have you lend him about $180. If you will let him 
have it, when you find his security not good, please to notify me» 
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and I will account to you forthe same.” About July 4, 1818, the 
plaintiff lent to F $188, and received his promissory note payable 
on demand with interest. On January 12, 1829, F failed, and mort- 
gaged his property to the defendant, to secure a demand due to 
him from F. Subsequently the defendant, without receiving any 
portion of his demand, released the property for the benefit of the 
other creditors of F. The interest on the promissory note was paid 
until 1830, when a part of the principal was paid and a new note 
was given by F for the balance. On December 4, 1832, the plain- 
tiff notified to the defendant, that the security of F was not good, 
and requested him to pay the amount remaining due on the new 
note ; the plaintiff having never given notice to the defendant of 
the existence of this debt, previously to that time. It was held, 
that the defendant was discharged from his liability on the writing 


ry 


homas v. Davis, 14 Pick. 353. 
HUSBAND AND WIFE. 


1. (Wife's estate.) Where real estate devised to a female infant was 


signed by him. 


sold pursuant to a license of court, and she afterwards married and 
died under age, it was held, that the proceeds of the real estate were 
personal estate, and consequently that her husband was entitled to 
the same. Emerson v. Cutler, 14 Pick. 108. 

2. (Damages.) So of damages paid for land of such infant taken for 
public use as a highway. Jb. 

3. (Wife not bound by warranty.) Where a married woman joined with 
ber husband in the conveyance of land, of which they were seized 
in her right, and also joined in a covenant of warranty it was held 
that she was not bound by the covenant of warranty. Wadleigh v. 
Glines, 6 N. H., 17. 

INDICTMENT. 

1. (Jewelry.) Upon an indictment under St. 1820, c. 45, [Revised Stat. 
ce. 35, § 8,] for peddling jewelry; it was held, that plain gold ear-rings 
and knobs were comprehended in the signification of the term 
“jewelry,” as it is used in the statute. Commonwealih vy. Stephens, 
14 Pick. 370. 

2. (List of witnesses.) A party indicted fora capital offence is entitled, 
as a matter of right, to a list of the witnesses examined as to his 
case before the grand jury. Commonwealth v. Locke, 14 Pick. 485. 

3. (Defect in, when cured.) An indictment alleged that F. sold to one E. 
“a part of a ticket, to wit, one quarter part of a ticket, in a certain 
lottery not authorized by the legislature of this state,” without any 
description of the ticket or of the lottery to which it belonged. It 
was held, as there was no lottery authorized by the legislature, that 
the indictment was sufficient. State v. Follet, 6 N. H. 53. 
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INFANT. 

1. (Right of mother and step-father to his earnings.) Under the St. 
174, c. 72, § 11, which provides that every master of a ship that 
shall carry or transport out of this government an infant, &c., with- 
out the consent of his parent, &c., shall be liable fer the damages 
sustained by the parent, &c., in a special action of the case, no ac- 
tion can be maintained by the infant’s mother and step-father, for 
they have no legal right to the minor’s society or services. Wor- 
cester v. Marchant, 14 Pick. 510. 

2. (New promise by.) A new promise made by an infant after coming 
of age, and after the commencement of the action, will not support 
the action. Merriam v. Wilkins, 6 N. H. 437. 

INJUNCTION. 

(Executions against property claimed by third person.) Whiere exe- 
cutions are issued against personal property, which has been claimed 
by a third person, under the statute, and before the trial of the right 
is determined other executions are issued upon the same judgment, 
and levied upon the same property—an injunction will lie to restrain 
proceedings on the latter. Huntington v. Bell, 2 Porter, 51, 

INSOLVENCY. 

(Judicial—when established.) A judicial solvency can only be estab- 
lished by an exhaustion of all the means supplied by law against 
the purse of a debtor: and the insolvency of a party will not be 
presumed on the bare return of a nulla bona, to a fiert facias issued 
against his effect:. T'rotter v. Crokett, 2 Porter, 401. 

INSURANCE. 

1. (One third new for old.) In adjustinga partial loss on a ship which 
has been repaired, the proceeds of the old materials not used in the 
repairs, are first to be deducted from the gross expenses of the re- 
pairs, end then the deduction of one third new for old is to be made 
from the balance. Eager v. Atlas Insurance Co., 14 Pick. 141. 

2. (Usage.) A usage ata particular place to make the deduction of 
one third new for old from the gross amount of the expenses of re- 
pairs, cannot control the above-stated general principle of law, in 
the construction of a policy containing no reference to such usage. 
Ib. 

3. (Usage.) Such usage moreover is unreasonable and cannot be sus- 
tained, because it is opposed to an established rule of law, and to 
the essence of the contract of insurance, which is a contract of in- 
demnity. Jb. 

INTEREST. 

1. (On money collected by tax collector.) In anaction wpona bond given 
by a collector of taxes, in order to make him liable for interest, it 
must appear thet he has made use of the money collected, or un- 
reasonably neglected to pay iiover. Hudson v. Tenney,6 N. H. 456. 
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2. 


—_ 


(Rate of in other states—how proved.) The rate of interest in any 
one of the United States, is not a matter which the Courts ez officio, 
can notice, but is a question of fact, to be ascertained by a jury. 
Richardson v. Williams, 2 Porter, 239. 

(On open account.) Iuterest may be charged on an open account, 
when the contract stipulates for a certain period of credit; but the 
law does not permit rests to be made in such account for every six 
or twelve months, re-stating the account at each time, and convert- 
ing interest into principal; and no custom or agreement to that 
effect can alter the law. Mars ev’ir. v. Southwick Cannon & War- 
ren, 2 Porter, 351. 


. (Same.) Interest is recoverable on an open account for goods sold 


and delivered, where, by express stipulation, the account is to be 
considered due at a particular day. Moore v. Patton, Donegan & 
Co., 2 Porter, 451. 

(Same.) Interest held recoverable on an open account, on the 
common counts in assuinpsit, where the defendant agreed to pay 
interest, and promised to give bills in discharge of the debt. Jb. 


JUDGMENT. 
(Effect of, in writ of entry.) A conveyed to B a tract of land in mort- 


gage. Bentered and leased the land. to A. C, having acquired 
only the right to redeem the land, brought a writ of entry against 
A, obtained judgment, and, by virtue of an execution, turned A out 
of possession. A immediately re-entered, for which, C brought 
trespass—it was held, that the judgment was conclusive between 
the parties, that, at the time it was rendered, the right of possession 
was in C, and that A could set up no right which he acquired under 
R, before the judgment. Batchelder y. Robinson, 6 N. H., 12. 


JURY. 
(Sheriff’s Jury.) The service as a juror, which by Sf. 1824, ¢. 119, 


renders one ineligible to serve again within three years, is a service 
as a juror in some court; a service on a sheriff’s jury does not ren- 
der the juror thus ineligible. Brewer v. Tyringham, 14 Pick. 196. 


LANDLORD AND TENANT. 


1. 


(Lessee.) The defendants, being owners of a manufactory and of 
a pond above it, and having purchased of the plaintiff the right of 
drawing off the water from the pond, through his land, made a writ- 
ten contract with one B, by which B was to run the defendants’ 
mill for one year, and to manufacture for them, at a specified price, 
cotton furnished by thei, and to keep the mill in good running or- 
der at his own expense, except the main gearing, which was to be 
repaired by the defendants if necessary ; and no rent was to be 
charged by the defendants, and they were not to be called upon for 




















1837. ] Digest of American Cases. 445 


any expense unless the main gearing should fail or some injury 
should arise to the dam; and six or seven acres of land where the 
factory stood, with the factory houses, blacksmith shop, &c., were 
to be used by B. In action against the defendants for an injury 
sustained by the plaintiff in consequence of B’s letting off the water 
from the pond so rapidly as to overflow the plaintiff’s land, it was 
held, that B. was the lessee and not the servant of the defendants, 
and consequently that they were not responsible for the injury com- 
plained of. Fiske v. Framingham Manufacturing Co. 14 Pick. 491. 

2. (Tenant at sufferance.) Where the defendant, having the title to 
certain land, gave the plaintiff a bond stating that the plaintiff was 
in possession of the land and was to keep possession, and was to 
pay the defendant a certain sum of money in one year from the 
date, and the condition of the bond was, that the defendant should 
deliver to the plaintiff a deed of the land after the plaintiff should 
have performed what on his part was to be done, and the plaintiff 
continued in possession after the expiration of the year without 
paying the money, it was held, that he was not a tenant at will, but 
merely a tenant at sufferance. Sanders v. Richardson, 14 Pick. 522. 

LANDS, AND CONVEYANCE OF. 

1, (Public domain—survey of.) The United States, in nroviding for 
the survey of the public domain, established the rule, that sections 
of land should be held to contain the exact quantity returned by the 
Surveyor-General; so, that the corners of sections fixed by such 
survey, cannot be removed. Wallers vy. Commans, 2 Porter, 38. 

2. (Sections of.) In the case of sections, the government has arranged 
their boundaries, marked their lines and corners, and declared the 
contents ; and the purchaser of an entire section takes all within those 
limits, be it more or lessthan the quantity returned by the surveyor: 
but in the purchase of a less quantity than a section, (as between 
the several holders of a section) the contents of such several parts 
must be determined by reference to the entire section: and the 
purchaser of a half or quarter section, is entitled to one half or one 
fourth of whatever the section contains. In such case the half 
mile posts or corners are to be placed equi-distant between the cor- 
ners of a section ; for these half mile posts are not definitively fixed 
by law, as in the case of section corners. Jb. 

3. (Pre-emption.) The act of Congress of 2%h May, 1830, granting 
pre-emptions to settlers on public lands, having expressly inhibited 
all assignments and transfers of the right of pre-emption, prior to 
the issuance of the patent; a power, executed with authority to 
convey land entered under that act, when the patent should issue, 
was held to be but a cireuitous evasion of the act of Congress, and 
consequently, void, and that a title obtained under such power, was 
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illegal and inoperative. Semble—that the principle would not ne- 
cessarily be the same, if a bond, conditioned to make titles to the 
land, had been executed, and ratified by an execution of the con- 
veyance, after the patent had issued; the latter would have con- 
stituted a new contract—although the penalty of the bond itself, or 
damages for its breach, might not have been recoverable. McElyea 
v. Hayter, 2 Porter, 148. 


LEGISLATURE. Sere Brineges. 
LEX LOCI. 


(Distinction between, and lex fori.) The lex loci contractus settles the 
nature, validity, construction and effect of a contract; but the ler 
fori settles what is the proper term of action to be brought for a 
breach of it. 

Assumpsit, and not covenant, was held to lie in this state on a 
written contract, not under seal, but having, against the names of 
those who signed it, what is called a scroll, which, in the place 
where the contract was made, was considered as a seal. Douglass 
v. Farnum, 6 N. H. 150. 


LICENSE. 

(Parol, expiration of.) A parol license, granted by the owner of land 
to another to take trees from the land as Jong as he to whom the 
license is granted, pleases, expires with the life of him who grants it. 
Putney v. Day, 6 N. H. 430. 


LIEN. 

1. (Of mechanic on land and building.) Where a mechanic, in pur- 
suance of a contract made with a person having a covenant for the 
conveyance of land, furnished materials and erected a building on 
the land, and afterwards such covenantee received a deed of the 
land but at the same time mortgaged it to a third person who ad- 
vanced the purchase-money, it was held, that as the covenantee had 
but an instantaneous seisin, no lien attached upon the land and 
building in favor of the mechanic for the labor and materials fur- 
nished by him. Tharter v. Williams, 14 Pick. 49. 

2. (Of manufacture.) The manufacturer of goods has a lien for the 
price of manufacturing them. Townsend v. Newell, 14 Pick. 382. 


3. (Discharge of.) Where goods in the possession of a party wlio had 
a lien on them were attached, and he receipted for them to the of- 
ficer, under an agreement that he should continue to retain for his 
lien; and afterwards they were attached at his own suit, and he re- 
ceipted for them, still asserting his lien, it was held that the lien 
was not discharged. Jb. 

4, (Altachments.) These attachments having been made on writs 
against a person who was not the owner of the goods, and the gen- 
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eral owner having brought replevin against the attaching officer, it 
was held, that although the attachments were void and the defend- 
ant could not justify as an officer, he might nevertheless defend the 


detention of the goods as the servant of the party having the lien 
Ib. 


LIMITATIONS, STATUTE OF. 


1, 


2 


4. 


or 


(Account current.) A shopkeeper’s account containing charges of 
articles sold to the defendants, some of them within six years 
before the action brought, and also containing credits given more 
than six years before action brought, is not an account current or a 
mutual account, so as that the charges within the six years should 
draw the previous charges out of the operation of the statute of 
limitations. Gold v. Whitcomb, 14 Pick. 188. 


. (New promise.) The declaration by one of two defendants, when 


an account against them barred by the statute of limitations was 
presented to him, that he had paid enough of the other defendant’s 
debts, was held not to amount to a new promise. Ib. 


. (Payment of interest.) The payment of interest by the principal 


promisor in a joint and several promissory note, annually, from the 
time when the note was given, is sufficient to take the note out of 
the statute of limitations, as against the surety. [But see Revised 
Stat. c. 120, § 14, 17.] Sigourney v. Drury, 14 Pick. 387. 

(Offers made by debtor.) Where a debtor, to whom application for 
payment was made, said it was impossible for him to pay, but offered 
to mortgage certain real estate to pay the debt, and to pay the inter- 
est every ninety days, which offer the creditor did not accept—this 
was held not to take the case out of the statute of limitations. Bank 
v. Sullivan, 6 N. H. 124. 


. (Payment of one of two sureties.) A payment made by one of two 


sureties upon a promissory note, does not take a case out of the 
statute of limitations as to the other. 1b. 

(Merchants’ accounts.) The exception in the statute of limitations, 
relative to demands concerning the trade of merchandise between 
merchant and merchant, their factors, and servants, does not extend 
to accounts between parties, not merchants, and respecting transac- 


tions which do not possess a mercantile character. Blair v. Drew, 
6 N. H. 235. 


. (Declarations by maker of promissory note.) A declaration by the 


maker of a promissory note, upon its being presented for payment, 
that he had paid part, and had certain demands against the holder, 
but that something was due which he was ready to pay, without 
specifying any sum—is sufficient to take the case out of the statute 
of limitations, and entitle the plaintiff to nominal damages. East- 
man v. Walker, 6 N. H. 367. 
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8. (Defendant residing out of State.) The third section of the statute 
of limitations, which provides that when the defendant has resided 
out of the state and not left property within the state that might 
have been attached, the plaintiff shall have six years to commence 
his action, exclusive of the time the defendant has been thus absent, 
applies to defendants who have never been inhabitants of this state. 

In such a case there must have been property of the defendant in 
the state, which might have been attached during the term of six 
years, to constitute a bar to the action. Sessons.v. Bicknell, 6 N. 
H. 557. 

MARRIAGE AND DIVORCE. 

1. (Jurisdiction.) A libel was filed by a wife for a divorce, on the 
ground of the desertion and cruel neglect of the husband ; and it 
appeared, that the parties were married in the county of Berkshire, 
and after residing there for some years, took up their residence in 
the State of New York, where the alleged desertion and cruel neg- 
lect took place ; that the wife thereupon returned into that county 
to live, and filed her libel there, but that at the time when it was 
filed, the husband retained his domicile in New York; and that 
such desertion and cruelty would be no ground of divorce by the 
laws of New York. The Court refused to decree a divorce a mensd 
et thoro, on the ground that it had not jurisdiction of the case. Har- 
teau v. Harteau, 14 Pick. 181. 

2. (Domicile of wife.) The maxim, that the domicile of the wife fol- 
lows that of the husband, will not be applied to oust the Court of 
its jurisdiction, in case of a libel by a wife fora divorce. Semble. Jb. 

MASTER AND SERVANT. 

(Liability of master for act of slave.) The master of a slave is not 
liable for injuries, caused by the negligent conduct of such slave, 
while not acting in his master’s employment, or under his authority. 
Cawthorn v. Deas, 2 Porter, 276. 

MORTGAGE. 

1. (Dower in an equity of redemption.) The widow of a mortgager is 
entitled to dower in the equity of redemption, notwithstanding that 
in the deed of mortgage she may have released her right of dower ; 
and although she cannot maintain an action at law against the 
mortgagee or his assignee, yet if the mortgage is not foreclosed, a 
court of equity will interpose and allow her to redeem. Eaton v. 
Simonds, 14 Pick. 98. 

2. (Discharge—Dower.) The owner of land mortgaged it, and his 
wife released her right of dower; the equity of redemption was af- 
terwards sold to the defendant on an execution issued against the 
mortgager, and the defendant having paid the amount due thereon 
to the mortgagee, claimed an assignment of the mortgage ; but, the 
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mortgagee declaring that an assignment would be unnecessary, the 
mortgage was discharged upon the margin of the record in the re- 
gistry of deeds. It was held, that this discharge was an extinguish- 
ment of the mortgage, and not an equitable assignment; and that 
the widow was entitled to dower in the land free from the incum- 
brance of the mortgage. Ib. 

3. (Right of widow to redeem.) The owner of land mortgaged it, his 
wife releasing to the mortgagee her right of dower ; and after con- 
dition broken the equity of redemption was sold to the defendant 
on an execution against the husband. The defendant entered im- 
mediately into possession, and afterwards he procured an assign- 
ment of the mortgage. He had continued in possession more than 
three years after the assignment, when the husband died, but no 
notice was ever given to the wife that he was in possession for con- 
dition broken. It was held, that the wife had a right to redeem, in 
order to be let into her dower. Ib. 


4. (Rents and profits.) It was also held, that the defendant was not 
chargeable with the rents and profits received during the life of the 
husband, but that he must account for those received since his 
death; and that the allowance to the defendant, in the account for 
repairs, must be limited to such as were made since the death of 
the husband. Jb. 

. (Commissions for care of estate.) Upon a bill to redeem, it was held 
that if the mortgagee actually occupied the estate himself, he is not 
to be allowed as a compensation for his care of the estate, any com- 
mission on the rent with which he is charged by the master in 
chancery, in stating the account. Jb. 


or 


6. (Breach of condition and entry.) On the breach of the condition of 
a mortgage, the estate of the mortgagee becomes absolute at law ; 
and a mortgager cannot maintain trespass against the mortgagee 
after entry for condition broken, or against any one holding under 
his title, although the mortgage debt may have been paid. Howe 
v. Lewis, 14 Pick. 329. 

. (Payment.) Where the mortgager, having sold the land and taken 
in payment the note of the purchaser and agreed to extinguish the 
mortgage, delivered the note to the mortgagee, under an agreement 
that if paid (which was not done) the proceeds should be applied 
towards payment of the mortgage, and also deposited with the mort- 
gagee the sum due onthe mortgage, in order to stop the interest, 
but under an agreement that it should not be applied to the pay- 
ment of the mortgage, and the mortgagee gave a receipt, for the 
money and retained the mortgage deed and the collateral note, it 
was held, that this was not a payment of the mortgage. Jb. 


~! 


8. (Lease by executor of montgugee.) The executor of a mortgagee enter- 
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ed for eondition broken, and leased the land ; in an action of trespass 
brought against the lessee by the mortgager, the lessee justified un- 
der the lessor, without alleging in his plea, in what capacity the 
lessor held the estate. Adjudged that the plea was sufficient. 1b. 


9. (.Assignment.) The owner of land mortgaged it to V, in 1803, but 
continued in possession. In January, 1810, he made a deed of the 
same land to A, and in March 1810, he made a deed of it to T. 
The mortgagee, in 1812, conveyed the land to T, by a deed of quit- 
elaim, in the usual form, with a covenant of warranty against him- 
self and any person claiming under him. It was held, that this con- 
veyance to T, who had taken from the mortgager the second deed 
of the equity of redemption, did not operate as an extinguishment 
or merger of the mortgage, so as to give a priority to A, but that it 
operated as an assignment of the mortgage. Hunt v. Hunt, 14 Pick. 
374. 

10. (Erection of buildings—disseisin.) The erection of buildings on 
mortgaged premises, by the mortgager while remaining in posses- 
sion, will not operate as a disseisin of the mortgagee, but will be re- 
garded as improvements made to enhance the value of the equity 
ofredemption. 1b. 


11. (Disseisin.) A mortgagee cannot be disseised by the mortgager. 
Ib. 

12, (Seisin. The demandant having purchased ata sale on execu- 
tion the right in equity of redeeming a parcel of land, afterwards 
took an assignment of the mortgage, (which mortgage and assign- 
ment were duly recorded,) and then, before the mortgager’s right 
to redeem from the sale on execution had expired, brought a writ 
of entry on the mortgage to recover possession of the land. It was 
held, that without an actual entry by the demandant or the mort- 
gagee, the demandant had a seisin which would support the ac- 
tion. Tuttle v. Brown, 14 Pick. 514. 

13. (Merger.) Held also, that the mortgage was not merged in con- 
sequence of the demandant’s having purchased the equity of re- 
demption when sold on execution. Jb. 

14, (General issue.) Held also, that under the general issue, the ten- 
ant could not give in evidence the officer’s deed to the demandant 
of the equity of redemption. Jb. 


15. (Implied assumpsit for rent.) Where a mortgager of leasehold 
premises reserves in the mortgage a right to remain in possession 
until breach of the condition, and he holds over; the law will not 
imply an assumpsit to pay rent to the mortgagee during the time of 
holding over and previous to an entry by the mortgagee. 
Fletcher, 14 Pick. 525. 

16. (Trial of title.) The title to the premises in such case after a ten- 


Mayo v- 
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der of performance made subsequently to the breach of the condi- 
tion, cannot be tried in an action of assumpsit for rent alleged to 
have accrued during such holding over. Jb. 

17. (Trespass quare clausum fregit.) Such mortgagee, having never 
entered, cannot maintain trespass quare clausum fregit against a 
person entering and occupying by permission of the mortgager be- 
fore condition broken and holding over after a breach. 1b. 

18. (Waiver of foreclosure.) If a mortgagee, who has entered and 
been in possession of the land for a year, in order to foreclose the 
right to redeem, afterwards accept the money secured by the mort- 
gage, this is a waiver of the foreclosure. Batchelder v. Robinson, 6 
N. H. 12. 

NEW TRIAL. 

1. (Omission to instruct.) In trespass quare clausum for filling up a 
trench dug by the plaintiff for the purpose of conducting water from 
a pond to his mill, the defendants pleaded in justification, that they 
had a right to erect a dam at the outlet of the pond, to raise the 
water there to any height they should see fit, and to draw off 
the water whenever they should see fit, for the use of their mill; 
wherefore they entered, &c.; to which the plaintiff replied, de 
injurid, &c. It was held, that evidence on the part of the de- 
fendants, that they had aright to a reasonable use of the water, 
and an instruction to the jury to that effect, would have been irrel- 
evant to the issue joined, and therefore, the omission by the court 
to give such instruction was not a sufficient ground for granting the 
defendants a new trial. Corbin v. Brown, 14 Pick. 306. 

2. (Exception too late.) After a verdict for the plaintiff in an action of 
trespass quare clausum, an exception was taken to the plaintiff’s 
evidence of title, on a ground, in regard to which no instructions 
were given to the jury. Such instructions were important, but they 
were not asked for by the defendant previously to the verdict. It 
was held, that the exception came too late; since, if it had been 
taken during the trial, the plaintiff would have had an opportunity 
to obviate the objection by further evidence. Leach v. Woods, 14 
Pick. 461. 

3. (Neglect of counsel at trial.) Where the defendant in a real action, 
had been in possession of the demanded premises for six years, bu t 
his counsel, in consequence of perturbation of mind occasioned by 
a dangerous illness occurring in his family during the course of the 
trial, neglected to make any claim for an allowance for betterments, 
and the plaintiffs recovered a verdict, the Court, in the exercise of 
its discretion and to effect the substantial ends of justice, decided 
to grant a new trial, or to suspend judgment, in order either that 
the defendant might, with the consent of the plaintiff, remove the 
betterments from the land, or that, at the election of the defendant, 
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an auditor might be appointed to assess the sum to be allowed the 
defendant for the improvements. Cutler v. Rice, 14 Pick. 494. 

4. (Incompetent evidence to prove a material fact.) It is not-a legal 
ground for granting a new trial, that incompetent evidence was in- 
troduced to prove a fact, if the fact, when proved, was wholly im- 
material in the decision of the cause. Jewett v. Stevens, 6 N. H. 80. 

5. (Instructions upon a question of law.) The court, in its discretion, 
may, on request of the jury, towhom a cause has been committed, 
give them instruction upon a question of law, after the court has 
adjourned for that day, although the counsel of the parties are not 
present. 

And where such instructions are given, in writing, in answer to a 
written question, and the question and answer returned into court 
with the verdict, it furnishes no cause fora newtrial. But it would 
be otherwise in relation to matter of fact. Shapley v. White, 6 N. 


H. 172. 


PARISH. 

1. (Trespass for ploughing up some common land.) By a vote of the 
proprietors of a township, a lot of Jand was appropriated for the 
purpose of erecting a meeting-house thereon. In 1727, after the 
erection of the meeting-house on the land, the town was incorpor- 
ated and assumed the charge of its parochial affairs. The land 
around the meeting-house, was called “ the common.” or the “ meet- 
ing-house land,” was always open, and was intersected by several 
highways and other ways; it was also used as a site for horse-sheds 
and for all the ordinary purposes incident to a place of worship, 
and as a training-field. The town meetings had been held at the 
meeting-house. In 1754 and 1763, the proprietors voted to sell 
poitions of the “meeting-house land,” and they had also at dif- 
ferent times exercised other acts of ownership over portions of this 
land. It was held, that the first parish, which was the successor of 
the town in its parochial capacity, might maintain trespass against 
a stranger who had ploughed up a portion of the land, which was 
used for purposes incidental to a place of worship. First Parish 
in Shrewsbury v. Smith, 14 Pick. 297. 

2. (Possession to support trespass.) It seems, that the vote of the pro- 
prietors, and the actual erection of the meeting-house, gave an ac- 
tual possession of the land to the parish, which was sufficient to 
enable them to maintain trespass against a stranger. Jb. 

3. (Dissolution of a voluntary society.) A number of persons met to- 
gether and organized themselves as a voluntary religious society. 
No further meeting was held within six months, when the question 
was made, whether the society had not been dissolved. The re- 
cords were afterwards burnt, but it did not appear that this was 
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done by order of the society, nor had there been any corporate act 
evincing an intention to abandon their corporate powers. Many 
members filed with the clerk of the First Parish a certificate that 
they had withdrawn from the voluntary society, but it did not ap- 
pear that there were no other members. It was held, that these 
facts did not prove that the voluntary society had been dissolved. 
Oakes v. Hill, 14 Pick. 442. 

4. (Same.) So, the omission for two years, to meet for parochial pur- 
poses and for the choice of officers, was held not to have operated 
as a dissolution of this society. Jb. 

5. (Certificate of recording officer.) The recording officer of religious 
and other corporations may make copies of his records, and his 
certificate will be evidence of the verity of the copy; but it is no 
part of his duty to certify facts :—wherefore, where the clerk of a 
religious society certified simply, “ that the plaintiff, at his own re- 

’ it was held, that 
the certificate was not legal evidence of that fact. Ib. 

PARTNER. 

L. (Admission after dissolution of partnership.) After the dissolution 
of a partnership between an active and a dormant partner, an ac- 
tion for the balance of an account was brought against both, in 
which the dormant partner pleaded payment, and the active part- 
ner, who was, by mutual consent, constituted agent to settle the 
partnership concerns, was defaulted. It was held, that an admis- 
sion by the active partner, that such balance, in consequence of a 
mistake, had not been paid, made after the dissolution of the part- 
nership, was competent evidence. Bridge v. Gray, 14 Pick. 55. 

2. (.Vot a partnership.) By a written contract between B and R, B 
agrees to furnish R for one year with wool, to be worked into sati- 
nets, and R is to deliver to B all the satinets which the wool will 
make, and is to find and pay for warps for the same. For working 
the wool, finding warps, &c., B is to pay R forty per cent. on the 
sales of the satinet. Each is to pay half the charges. B is to have 
the whole direction of the sales, and should he make sales himself 
he is to have one and a half per cent. on forty per cent. of the sales. 
In an action against B and R for the price of the warps furnished 
by the plaintiff to R, it was held, that B was not a partner of R, and 
consequently was not liable to the action. Turner v. Bissell, 14 
Pick. 192. 

3. (Not a partnership.) The facts, that several persons associated to- 
gether to run aline of stage coaches, that they had a general meet- 
ing, and that debts were contracted on account of the company, do 
not prove a partnership as between themselves, Chandler v. Brain- 
ard, 14 Pick, 285, 


quest, had ceased to be a member of the society,’ 
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4. (Evidence of a dissolution.) A conveyance by a partner, of his inter- 
est in all the personal and real estate of the firm, to one of his copart- 
ners, does not ipso facto dissolve the copartnership ; it is only evi- 
dence tending to show a dissolution. Ta/ftv. Buffum, 14 Pick. 322. 


5. (Circumstances under which a promise from one partner to another, to 
pay money, is binding and may be enforced by an action of assumpsit.) 
Partners may separate any portion of the partnership affairs from 
the rest, and adjust that portion, and if, upon an accounting and 
adjustment of such part, a sum is found due from one to the other, 
a promise to pay that sum is binding, and an action may be sus- 
tained upon it, notwithstanding the balance, so found, is not the 
final balance upon a settlement of the whole concerns of the part- 
nership. 

A controversy having arisen between two partners respecting the 
settlement of a portion of their partnership transactions, they sub- 
mitted the matter, by a parol agreement, to the determination of 
arbitrators, who awarded that the defendant should pay the plaintiff 
a certain sum, and the defendant, upon a demand being made, 
promised to pay. Held that an action might be maintained upon 
this promise to recover the amount of the award, although other 
partnership concerns remained unsettled. Gibson v. Moore, 6 N. 
H. 547. 

PATENT. 

1. (Invention must be useful.) To warrant a patent, the invention must 
be useful, that is, capable of some beneficial use, in contradistinc- 
tion to pernicious, or frivolous, or worthless. Dickinson v. Hall, 
14 Pick. 217. 

2. (Exclusive right, how abandoned.) If the inventor of an article suffers 
the thing invented to go into public use, or to be publicly sold for 
use, before he makes application for a patent, it is an abandonment 
of his exclusive right in the invention, and disables him from com- 
pliance with the terms of the statute. Earl v. Page, 6 N. H. 477. 


PAYMENT. 

(Offer to pay considered as a payment.) W, who was absent, wrote to 
N, requesting him to borrow of M a sum of money to pay a debt 
of W, and promising to repay the money on his return. This let- 
ter was shown to M, and the money obtained, for which N gave his 
note. W, on his return, went to M with the money, and offered to 
pay N’s note, but M permitted W to retain the money, and agreed 
to wait for the money due on that note. It was held that N must 
be considered as standing on the ground of a surety, that the offer 
to pay the note, must, under the circumstances, be considered as a 
payment, and the agreement to wait, as a new loan to W. M’ Ques- 
ten v, Noyes, 6 N. H. 19, 
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PLEADING. 

1. (Plea.) In an indenture between the plaintiff as agent of M of the 
one part, and the defendants and one T, since deceased, of the other 
part, reciting that the plaintiff, as such agent, had, with the consent 
of T, sold a schooner to B, one of the defendants, for $1950, of 
which sum $950 had been paid to the plaintiff, and that T claimed 
to own a moiety of the schooner, the defendants and T covenant 
that they will pay the plaintiff $1000, the residue of the price, with- 
in one year, subject to the proviso, that if T shall within one year, 
by any legal process or arbitration that may be agreed upon be- 
tween tlie parties, legally establish his title to such moiety, then the 
$1000 shall not be paid, and subject to the further proviso, that if at 
the end of one year any process for the purpose of determining the 
title of 'T shall be pending, then the payment shall be delayed until 
such process shall be determined, and if by the termination of such 
process it shall be found that T was the owner of a moiety, the 
$1000 shall never be paid. In an action of covenant on this in- 
denture the plaintiff avers, that T did not, within one year, by any 
legal process or otherwise, establish his title, and that no process 
was depending and undetermined at the end of the year. The de- 
fendants plead, that T and the former master of the schooner were 
owners, as tenants in common, each of an undivided moiety, that 
the master sold her without authority to G, that G sold her to M, 
and that the plaintiff as M’s agent sold her to B; that before this 
last sale T claimed a moiety as tenant in common with M, and that 
the indenture was entered into for the purpose of determining their 
conflicting claims ; that T, in his lifetime, and since his death his 
administrator, offered to the plaintiff, within the year, and were al- 
ways ready, to agree in the appointment of arbitrators or the com- 
mencement of any legal process, but that the plaintiff refused. It 
was held, that as T claimed to be tenant in common with M, no ad- 
verse suit could be brought to determine their respective rights ; 
that the fair construction of the indenture was, that whether the 
controversy should be determined by arbitration or by a suit, it was 
to be done by the agreement of the parties to the indenture, and 
that if by refusing his assent, as well to a suit as to an arbitration, 
the plaintiff prevented T from complying with the conditions, he 
could not recover on the covenant; and consequently that the plea 
was good in substance. Lord y. Tyler, 14 Pick. 156. 

2. (Plea—duplicity.) It was held likewise, that the plea, in alleging 
an unauthorized sale of T’s moiety, so that no title to it vested in 
M, and also an offer to agree on a suit or an arbitration, was not bad 
for duplicity, for that the former allegation was not a ground of de- 
fence to the action, but either surplusage or merely inducement to 
the material allegation. 1b. 
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3. (Plea.) A plea, alleging that the offer to agree on a suit or an ar- 
bitration, was made to M, instead of the plaintiff, was held to be 
bad. Jb. 


4. (Plea—duplicity.) A plea, alleging that the plaintiff and T agreed 
that a suit pending between the former master of the schooner and 
an insurance company should be the legal process whereby T’s 
right to a moiety should be determined, that that suit was discon- 
tinued without the knowledge of either of the parties to the inden- 
ture, and that afterwards the administrator of T offered to the 
plaintiff and was always ready to agree on another suit or an ar- 
bitration, was held to be good in substance, and not bad for duplici- 
ty ; the first part being either surplusage or merly inducement to 
the material allegation. Ib. 


(Estoppel by plea.) Where a deed of real estate was executed, with 
covenants of seisin and warranty, and an action was brought by the 
assignee of the grantee against the grantor for the breach of the 
covenant of warranty, the grantor pleaded, that he was not seised 
when the conveyance was made, and that so the covenant of seisin 
was broken at the time of the execution of the deed; the assignee 
took issue on this fact. It was held, that the assignee had thus 
waived his right to object that the grantor was estopped to deny his 
seisin at the time when the deed was executed, and that the jury 
were at liberty to find the truth. Bartholomew v. Candee, 14 Pick. 
167. 

6. (Proof under plea of license.) In trespass quare clausum the defend- 
ant pleaded a license ; upon which the plaintiff took issue. Held, 
that the plaintiff might prove that the license was obtained by fraud 
without replying fraud specially, a license.so obtained being not 
voidable, but void. Anthony v. Wilson, 14 Pick. 303. 


on 


7. (Action against sheriff.) In an action of the case against a sheriff 
for neglect of duty in not paying over money collected on an execu- 
tion in favor of the plaintiffs, the declaration alleged, that the execu- 
tion was delivered to the defendant; that he ought to have satisfied 
it out of moneys of the debtor, arising from the sale of his property 
made by the defendant, which property was attached by the defend- 
ant on the plaintiff’s original writ; and that the moneys arising 
from such sale were more than sufficient to satisfy the execution 
after paying off all previous attachments. It was held, thatin order 
to bring the case within the St. 1804, c. 83, § 6, it should have been 
averred, that the sale was made by the defendant virtute officti, and 
that the plaintiff’s execution was delivered to the defendant before 
he had paid over the surplus money to the debtor. Wheeler vy. Wil- 
lard, 14 Pick. 486. 

&. (Same—insufficiency of declaration.) In action on the case againsta 
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10. (Count bad after verdict.) 


11. (Plea to jurisdiction adjudged bad.) 


12. (Usury.) 


sheriff for a neglect of duty by Fisher, one of his deputies, the de- 
claration alleged that a writ had been delivered by the plaintiffs to 
Fay, another of his deputies, who attached thereon an equity of 
redemption and personal property belonging to the debtor ; that 
the plaintiffs’ execution was delivered to Fay, who satisfied it in 
part by a sale of the personal property, and afterwards presented it 
to Fisher, who had made a simultaneous attachment of the same 
equity on a writ in favor of another creditor of such debtor and had 
sold it on such creditor’s execution ; that Fay demanded of Fisher 
one half of the proceeds of the sale, to be applied to the payment of 
the plaintiffs’ execution, having before and at the time of the sale 
notified to Fisher the si nultaneous attachment under the plaintiffs’ 
writ, and requested him to retain one half of such proceeds, to be 
applied to the payment of the plaintiffs’ execution; yet that Fisher 
not regarding the notice, nor the demand, the plaintiff’s had wholly 
lost the benefit of their attachment of the equity. It appeared, that 
one half of the proceeds of the sale much exceeded the amount due 
on the plaintifis’ execution. It was held, that the declaration was 
insufficient, inasmuch as there was no averment, that Fisher had any 
surplus money in his hands at the time of the demand by Fay, nor 
that the plaintiffs’ attachment had been returned into court, nor 
that the plaintiffs’ execution was delivered to Fisher. Jb. 
(Insufficient rejoinder.) In a debt upon a probate bond, given by an 
administrator, the defendants, having craved oyer of the bond and 
condition, pleaded performance of the condition. The plaintiff 
replied that the administrator did not render an account, on oath, 
within a year. The defendants rejoined, that, afier the year, the 
administrator rendered an account which the Judge of Probate ac- 
cepted and allowed, and prayed judgment if the plaintiff was not 
thereby estopped to allege that no account was rendered within the 
year. On demurrer it was held that the rejoinder was insufficient. 
Judge of Probate v. Tillotson, 6 N. H. 38. 

A count for slander, alleging that the 
defendant charged the plaintiff with the crime of theft, without 
setting out the words spoken, is bad even after a verdict. 


Parsons 
v. Bellows, 6 N. H. 289. 


A plea to the jurisdiction of 
a court is bad if it give jurisdiction to no other court in this state. 
Jones v. Winchester, 6 N. H. 497. 


Where, in an action upon a note, brought in the name 
of an indorsee, the defendant pleads usury and tenders his own 
oath—it is no answer to the plea that the payee is out of the state, 
in parts unknown to the plaintiff, so that he cannot be produced to 
make oath to a replication. 


In a plea of usury, where the defendant tenders his own oath, it 
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is not necessary to set out the corrupt agreement at large. But, in 
general, it is enough to allege, that the illegal interest was taken, or 
secured, under a corrupt agreement to give day of payment of 
money for which the action is brought, the amount of the illegal 
interest taken or secured, and the sum that is lawfully due under 
the contract. Olcott v. Alden, 6 N. H. 516. 

13. (Double.) A plea being double, (provided it contains any one sub- 
stantial defence,) is not a defect of substance; but is a redundancy 
which, whether of good or bad matter, will not vitiate. Callison vy. 
Lemons, 2 Porter, 145. 

14. (Irrelevant matter.) Where there is a clear and substantial cause 
of action, set forth in a declaration, although it contains irrelevant, 
or superfluous matter, or duplicity, yet the defendant shall be bound 
to answer it. Evans v. Watrous, 2 Porter, 205. 

15. (Abatement—and bar.) A plea, commencing with matter of abate- 
ment, and concluding in bar, is defective and bad, on demurrer. 
Rogers & Sons v. Smiley & Griffin, 2 Porter, 249. 

16. (Demurrer, effect of:) As a general rule, a demurrer opens the 
whole pleadings in a cause, to the consideration of the Court, and 
will be extended to the first substantial defect existing therein; but 
this always upon the supposition, that the pleadings have been 
properly filed—in due time, and perfect order. 1b. 

17. {Puis darrein continuance.) A plea, puis darrein continuance, is a 
waiver of all former pleas ; and where three pleas were filed, the latter 
of which was one, puis darrein continuance, held, that the plaintiff 
was not bound to answer either, and that he properly demurred to 
the whole. Tate v. Gilbert, 2 Porter, 386. 


PLEDGE. 

1. (Of a chattel not in existence.) Although there cannot be a pledge, 
technically speaking of a chattel not in existence, there may be an 
hypothecation, so that as soon as the chattel shall be produced the 
lien will attach. Thus where it was stipulated by a brick-maker, 
that the lessees of a brick-yard should retain the bricks to be made, 
as security for their advances to the brick-maker, it was held, that 
the bricks became pledged as fast as they were manufactured. Ma- 
comber v. Parker, 14 Pick. 497. 

2. (Possession ly pledger.) Possession of a chattel by the vender or 
pledger is only evidence of fraud; which may be rebutted by proof 
that he held possession as the agent or servant of the vendee or 
pledgee. 1b. 

POOR. 

{Who is a pauper.) Where a person who had been supported by his 
town as a pauper, had bodily health and strength, though of small 
mental capacity, and was able to earn more than enough to support 
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himself, and had found an employer, it was held, that he was no 
longer a pauper; and consequently, where the town made a con- 
tract with the plaintiffs that they should take care of all the paupers 
belonging to the town, and be entitled to their services, it was held, 
that they were not entitled to the services of the person above de- 
scribed. Wilson vy. Brooks, 14 Pick. 341. 

POSSESSION. 

If the respective owners of two adjoining lots of woodland not sepa- 
rated by a partition fence, cut trees beyond the boundary line, this 
mixed possession does not give to each the possession of the strip 
so cut over, as against a stranger, but the question of possession is 
to be determined by the true boundary line: nor can the owner of 
one of the lots regard as a stranger, a person who shows a prima 
facie title to the other lot, although he do not trace his title to the 
original owner thereof. Leach v. Woods, 14 Pick. 461. 


PRACTICE. 


1, (.Vew trial.) Where the parties had agreed that a default should 
be entered, subject to the opinion of the Court, and that judg- 
ment should be rendered for the plaintiff for one of two sums, the 
Court nevertheless, on motion of the plaintiff, granted a new trial, 
holding such agreement to be subject to the order of the Court. 
Shearer v. Jewett, 14 Pick. 232. 


2. (Witness.) Where a witness had testified to material facts on the 
part of the plaintiff without being sworn, through the inadvertence 
of the parties, and this circumstance came to the knowledge of the 
defendant and his counsel during the argument of the counsel, but 
after the witness had gone to his home in a distant town, it was 
held, that after a verdict for the plaintiff, it was too late for the de- 
fendant to object that the witness had not been sworn. Cady v. 
Norton, 14 Pick. 236, 

PRINCIPAL AND AGENT. 

A line of stage coaches was run by the two defendants from Barre 
through Holden to Worcester and back, and it was agreed that one 
of them should furnish and maintain horses and coaches and re- 
ceive the money paid for the transportation of passengers between 
Holden and Worcester, and that the other should do the like be- 
tween Holden and Barrz. They hired a man to drive all the way 
from Barre to Worcester and back, for a certain sum per month 
and perquisites; and money was delivered by the plaintiff to this 
driver to carry from Barre to Worcester, but he absconded without 
delivering it. Held, that the driver was the servant of the defend- 
ants jointly, and that they were jointly liable to the plaintiff for the 
money. Cobb ¥. Abbott, 14 Pick. 289. 
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PROMISSORY NOTES. 

1. (Where some of the makers were sureties.) A note,some of the makers 
of which were, in fact, sureties, although it did not so appear on 
the face of the note, was transferred to A, after it was overdue and 
discredited. A, without any actual notice that there were sureties, 
agreed with the principal to give day of payment. In a suit, upon 
the note, in the name of the payee, for the benefit of A, it was held 
that the circumstance of the note’s being overdue when A took it, 
afforded no ground to presume that he had notice of their being 
sureties, and that the sureties were not discharged by the agreement 
to give day of payment. Nichols v. Parsons, 6 N. H. 30. 


2. (Construction of terms of.) To support a count, in which it was 
alleged that the defendant, by his note, promised to pay $200, in 
two years, with interest, and a count for money had and received, 
a note was offered in evidence, which contained a promise, as fol- 
lows, “I promise to pay $200 in two years, with interest, out of any 
property I may possess, my body being at all times exempted from 
arrest ”—it was held that the words, “out of any property I may 
possess,” were not intended as a qualification of the promise to pay, 
but as a reservation collateral to the promise, and intended to con- 
fine the remedy, upon the note, to the property of the defendant, 
and that the note was evidence proper to support either count. 

But the court directed that no execution should issue against the 
body of the defendant. Chickering v. Greenleaf, 6 N. H. 51. 


3. (Payable in goods.) When a note is made payable in goods, at a 
particular place, on demand, the maker is bound to have the goods 
always ready at the place. 

A note, payable “in leather such as suits,” is payable in such 
leather as will suit the payee. Bailey v. Simonds, 6 N. H. 159, 


4. (.Vo form of words necessary to constitute negotiable promissory note.) 
There is no particular form of words necessary to constitute a ne- 
gotiable promissory note. An instrument in these words, “ Oct. 19, 
1830, Good to Robert Cochran, or order, for thirty dollars, borrowed 
money,” is sufficient. Franklin v. March, 6 N. H. 364. 


5. (Indorsed after becoming due.) Where the indorsee of a promis- 
sory note, which was transferred after it bad become payable, pre- 
sented it to the maker for payment, who thereupon stated the ex- 
istence of circumstances, that might haveconstituted a defence to 
it as between him and the payee, but said, further, that he supposed 
he should be obliged to pay it, and that he wouldpay it if the in- 
dorsee would delay the collection ; the indorsee having given the 
delay requested, the maker cannot afterwards be permitted to set up 
those circumstances as a defence, in a suit bythe indorsee. 16. 
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6. (Instrument in form of negotiable note, how construed.) Where a 
party executed an instrument, in the usual form of a negotiable 
promissory note, payable on demand, with interest; and the payee 
at the same time signed an agreement, upon the same paper, un- 
derneath the note, by which he agreed “ to take the above note ” in 
certain labor, if done within six months; there being no evidence 
that the promisor had ever performed or offered to perform, the 
labor ; and the six months having expired; it was held, that under 
such circumstances, the two instruments were not to be construed 
together as parts of the same contract; and that the note therefore 
might well be negotiated, and an action sustained in the name of 
the indorsee. Odiorne v. Sargent, 6 N. H. 401. 


7. (Taken and paid by third person.) Where a suit is brought in the 
name of the payee of a negotiable note, and he disclaims any in- 
terest in the note, or any knowledge of the pendency of the suit, 
and it appears that the note was paid and taken by a third person, 
it will be considered as evidence of payment on the part of the de- 
fendant, unless such third person comes in and shows that he paid 
and took it under such circumstances, that he is entitled to be 
treated as an assignee. Phelps v. Mahurin, 6 N. H. 535. 

REAL ACTIONS. 

1. (Changes in relation of demandants.) Where the demandants in a 
writ of entry were joint tenants at the commencement of the action, 
it was held to be nodefence to the suit that they had since, by mere 


operation of law, become tenants in common. Hills vy. Doe, 6 N. 
H. 328. 


2. (Shop considered as a chattel.) A shop, erected by one man on the 
land of another, with the license of the owner of the land, is a 
mere personal chattel, which cannot be taken by an extent, or be 
demanded in a writ of entry, but which may be transferred by a 
bill of sale. Aldrich v. Parsons, 6 N. H. 555. 

RECEIPT. 

1. (Effect of.) If a receipt in discharge of a right has been executed 
voluntarily and with a proper understanding, and there is no proof 
of fraud, mistake, or ignorance of the rights of the party executing 


it; the presumption in favor of its validity, must prevail. Caldwell 
v. Gilles and ux. 2 Porter, 526. 


2. (Fraud in obtaining.) Where it appeared that a receipt, charged to 
have been procured fraudulently, was the motive which induced 
the defendant to distribute an estate to the advantage of the com- 
plainant, and at the risk of injury to the defendant; and there was 
no proof of fraud in procuring the receipt, the Court refused to 


determine the receipt void and inoperative. Jb. 
38* 
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SALE. 


1, (Joint.) On an indictment for selling a lottery ticket, in which it 
was alleged that the sale was made to H and L, it appeared, that in 
pursuance of a previous agreement between them to go shares in a 
lottery ticket, H, in the presence of L, selected the ticket, from 
among a number produced by the defendant at the suggestion of 
H; that H and L paid their respective sbares of the price, L laying 
his money down on the counter ; that H kept the ticket, with the 
consent of L, till the drawing of the lottery, when, the ticket having 

- drawn a prize of $2000, the money so drawn was paid by the de- 
fendant to H, who paid over to L his share; and that there had 
been no communication between H and L on the subject of the 
ticket from the time of the purchase till they were informed that 
the ticket had drawn a prize and they received the money. It was 
held, that this evidence proved a joint sale of the ticket to H and L 
according to the allegation in the indictment; and that it was im- 
material, whether the identical money advanced by each purchaser, 
for the ticket, was paid to the defendant, or was received by one, 
and the payment for the ticket made from his funds. Common- 
wealth v. Lang, 14 Pick. 76. 

2. (Trustee.) A contract was made between K and H, for the joint 
purchase of 20,000 Russia mats, which were to be stored by H. 
Afterwards, on May 6, 1829, a new contract was entered into by 
the parties, which was as follows: *K bought of H 20,000 Russia 
mats, at 10 cents each, $2000. It is understood K is to pay $4 per 
month, storage for the above mats, from this date, and interest on 
the mats until paid fer; and the said K is not to pay for said mats 
more than the amount indorsed on this bill, till the same are sold.” 
On the back of this contract was an indorsement by H, of the same 
date, acknowledging the receipt of $1104.50 in cash and notes. 
On May 8, 1829, H caused the mats which had not been so paid for, 
to be attached on a writ in favor of one of his creditors. On May 
13, 1829, K was summoned as the trustee of H, at the suit of W. 
On June 5, 1829, K brought an action of trespass against the sheriff 
for attaching the mats, and recovered judgment for the value of the 
mats so attached. In a process of foreign attachment in which K 
was summoned as trustee of H, immediately after the amount of 
this judgment had been paid over to K, it was held, that the property 
in the mats vested in K, upon the sale to him on May 6, 1829 ; that 
the attachment of the mats, being a tortious act, in no respect af- 
fected such sale; and therefore that K was chargeable as the trus- 
tee of H when he was summoned at the suit of W, for the residue 
of the mats not paid for by him at that time. Sfone v. Hodges and 
Trs. 14 Pick. 81. 
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3. (Collector of taxes a purchaser.) Where, at a sale of goods for the 
non-payment of taxes, the collector of taxes became himself the 
purchaser, it was held, that such sale was voidable, at the election 
of the owner of the goods. Pierce v. Benjamin, 14 Pick. 356. 

4. (Trover.) Jt seems, that the owner in such case, in order to main- 
tain trover for the goods, must elect to annul the sale, before the 
commencement of the action. Ib. 

5. (Possession by vendor.) Where a vendor of chattels gave the vendee 
a writing in this form—* A. B. bought of C. D. &c. (enumerating 
the articles with their respective prices.) Received payment, C. 
D.”—and the chattels were delivered to the vendee, but were re- 
turned to the vendor, and while in his possession were attached as 
his property, it was held, that upon the suggestion of the sale being 
fraudulent, the possession by the vendor was not conclusive evi- 
dence of fraud, and that it was competent to the vendee to prove 
by paroi evidence, that the conveyance was a mortgage to secure a 
debt due to him from the vendor. Fletcher v. Willard, 14 Pick. 464. 

SCIRE FACIAS. 


1. (Misrecital.) An original writ was indorsed by I. B. B. who was 
not the pleintiff in the writ, and the defendant, having recovered 
judgment in the common Pleas against the plaintiff for costs, sued 
out a writ of scire facias against I. B. B. to recover the same, in 
which it was alleged, by way of recital, that “I. C. B. indorsed the 
original writ in the said action.” I. B. B. was defaulted in the 
Common Pleas, and the case being brought up to this Court on a 
motion in arrest of judgment, because it was not averred that the 
indorsement was made by I. B. B., it was held, that the scire facias 
in such a case was so far a judicial writ, that it was competent for 
this Court to look at the record upon which it was founded, and the 
misrecital was considered to be a mere misprision of the clerk and 
the motion in arrest was overruled. MM Gee v. Barber, 14 Pick. 212. 

2. (Indorsement.) It was not necessary to allege that the defendant in 
the scire facias indorsed as agent or attorney, for the St. 1784, c. 28, 
§ 11, having required that an original writ shall be indorsed by the 
plaintiff or by some agent or attorney, whoever indorses, not being 
the plaintiff, is presumed to indorse as agent or attorney. Ib. 

3. (Averment.) Nor is it necessary to aver, that on the avoidance of 
the plaintiff in the original writ the indorser became liable, this 
being ar iwference of law. 


4. (Averment.) Nor is it necessary to aver negatively, that the judgment 
against the plaintiff in the original writ has not been reversed. Ib. 
5. (Averment.) It is necessary to aver, that such judgment has not 

been satisfied; and this is sufficiently stated by averring that the 
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necessary measures (specifying them) have been taken to obtain 
satisfaction, and that they have proved unavailing. Jb. 

6. (Averment.) It is not necessary to aver, that by force of any law of 
the commonwealth the indorser became liable, the statute being a 
general law and the liability being merely an inference of law. Ib. 

7. (Averment.) It is not necessary to aver that the original writ was 
indorsed before service, for the allegation that it was indorsed, im- 
ports an indorsement, conformably to the statute, before service. 1b. 

8. (Against executors, &c.) <A scire facias against executors or admin- 
istrators, to shew cause why execution, de bonis propriis should 
not issue, (after a judgment by default against the estate,) is not 
allowable on the bare return of nulla bona, to an execution de bonis 
testatoris. Bank v. Hooks & Davis, 2 Porter, 271. 

SEAL. 

1. (Requisite to bond.) Sealing is an essential requisite to constitute a 
perfect bond, and an instrument purporting to be a certiorari bond, 
but containing no seals, is void. Skinner v. McCarty, 2 Porter, 19. 

2. (One sufficient.) An obligation or agreement signed between two 
or more parties, concluding “Given under our hands and seals,” 
and containing a seal after the name of the first signer, (the other 
signing immediately under it,) is a sealed instrument, and assumpsit 
is not maintainable thereon. Hatch v. Crawford, 2 Porter, 54. 

SET OFF. 

1. (Account.) In assumpsit, the defendant, under the provisions of 
St. 1793, c. 75, § 4, filed a set-off, which merely stated, that the 
plaintiff was indebted to the defendant for “the amount of account 
due as per books, $10,000.” It was held, that this was a sufficient 
“account,” within the meaning of the statute, the object of such 
account being only to put on record notice to the plaintiff, that the 
defendant intends to avail himself of such set-off; and that if the 
plaintiff is at a loss to understand from the set-off, what demands 
the defendant intends to offer in evidence, he may have specific in- 
fermation by a bill of particulars. Jackson v. Hall, 14 Pick. 151. 

2. (Promissory notes.) In the same action, the defendant, upon being 
required by the plaintiff, filed a bill of particulars of such set-off, 
among the items of which were three promissory notes of the plain- 
tiff. It was held, that the defendant was limited by the words of 
the set-off, to such demands as were entered in his books, and that, 
as these notes were not shown to be so entered, evidence of them 
was inadmissible in set-off. 1b. 

3. (Bill of particulars.) Where a defendant upon being required by 
the plaintiff, filed a bill of particulars of his account in set-off, 
and the plaintiff allowed it to be filed, and the evidence on the part 
of the defendant to be taken, without making any objection, it was 




















1837.] Digest of American Cases. 465 


held, that he was not thereby precluded from objecting at the trial 
to the admission of proof of claims specified in the bill of particulars, 
but which were not embraced by the account filed in set-off. Jb. 

4. (In suit by one against two.) In a suit brought by A, against B 
and C; claims, in favor of B, against A, cannot be received as a 
set-off, unless it appear that C is only a surety. Wood v. Carlisle, 
6 N. H. 27. 

5. (Of judgments.) There were two actions, in favor of the same 
plaintiff, against the same defendant, in one of which judgment 
was rendered for the plaintiff, and in the other for the defendant, 
at the same term, and the judgments were, by order of the court, 
set off one against the other, without any objection, Ata subse- 
quent term the plaintiff’s attorney moved the court to rescind the 
order of set-off, on the ground that his lien upon the costs was 
affected by it—but the court overruled the motion, on the ground 
that it was made too late. Holt v. Quimby, 6 N. H. 79. 


6. (Negotiable promissory note.) In a suit, upon a negotiable promis- 
sory note in the name of the indorsee to whom it has been bona 
fide and for a valuable consideration, transferred, a demand in favor 
of the maker against the indorser, is not admissible as a set-off, 
although the note may have been a discredited note, when the in- 
dorsee took it. Chandler v. Drew, 6 N. H. 469. 

7. (Notice of.) A notice of set-off, is no part of the record, and any 
errors in the proof relating to it, must be shewn by bill of excep- 
tions. Pledger v. Glover, 2 Porter, 174. 

8. (Debt of one partner.) In an action by partners, on a partnership 
demand, a judgment, obtained against one of the firm, by the de- 
fendant, is not available as an off-set. Pierce & Baldwin v. Hichen- 
burg, 2 Porter, 196. 

SHERIFF. 

(Directions to.) Where an execution is delivered to an officer, with 
special directions as to the mode of collection, and he receives it 
without objection, he is bound to execute the precept in the manner 
directed, if it can be done by the exercise of reasonable diligence. 
And he is not bound, in such case, to execute it in any other man- 
ner than according to those directions. 

And where an execution is offered to an officer for service, with 
either general or special directions, and he declines receiving it, 
except under certain limitations as to the time or manner of collec- 
tion ; if the creditor, instead of taking other measures, delivers it 
to him under such circumstances, the duty of the officer does not 
extend beyond the limitations he has prescribed. The creditor, in 
that case, must be considered as assenting to the mode and manner 
of collection which the officer has suggested, Bell v. Badger, 6 N. 
H. 405, 








466 Digest of American Cases. [Jan. 


SHERIFF’S RETURN. 

1. (Excuse in.) Where a sheriff, in his return, offers an excuse for 
not paying over the whole of the money, which is insufficient, the 
Court would be bound to disregard such excuse, in a proceeding 
against the sheriff. Baylor v. Scott, 2 Porter, 315. 

2. (Effect of.) In a proceeding against a sheriff, his own return is not 
conclusive in his favor, either as to the Jaw or the facts involved. 
Ib. 

SLANDER. 

1. (Of member of legislature.) To say a member of the Legislature, 
in reference to the future discharge of his public functions, that “ he 
is a corrupt old tary,” held, not to be actionable per se. Hogg v. 
Dorrah, 2 Porter, 212. 

2. (Words—construction of.) Words, charged as slanderous, are to be 
construed neither in their most harsh, nor innocent sense ; but, in 
their plain and common acceptation, and according to their popu- 
lar use, and obvious import. Jb. 

3. (Public officers.) But, words to be actionable, if uttered against 
official persons, must relate to past conduct, implying criminality of 
moral turpitude, and not to the prospect of future misconduct in 
office. 1b. 

4. (Same.) Semble, that if there be any exception to this rule, it is in 
the case of clergymen. Ib. 

SLAVE. 

(Injuries caused by.) The master of a slave, is not liable for injuries 
caused by the negligent conduct of such slave, while not acting in 
his master’s employment, or under his authority. Cawthorn v. 
Deas, 2 Porter, 276. 

STATE PRISON. 

(Term of years.) In the statutes of 1817, c. 176, § 5, 6, and 1827, c. 
118, § 19, 20, which provide that whenever any person who shall 
be convicted of any crime, the punishment whereof shall be con- 
finement to hard labor “ for any term of years, shall have been be- 
fore sentenced to a like punishment, he shall be sentenced to 
punishment in addition to that by law prescribed for the offence of 
which he shall be convicted, the words term of years mean a period 
of time not less than two years. Ex parte Seymour, 14 Pick. 40. 

SUNDAY. 

1. (Writ issued on.) A writ, which appeared from the teste thereof 
to have issued on Sunday, held void. Haynes v. Sledge §& Maxy, 2 
Porter, 530. 

2. (Same.) But, ruled competent for a plaintiff by replication to a 
plea, “that a writ issued on Sunday,” to show facts authorizing its 
issuance. Jb, 
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3. (Same.) Semble—that circumstances which would justify the ser- 
vice of process, under the statute of 1803, would likewise authorize 
its issuance. I b. 

TENDER. 


(Of promissory note.) A plea of tender is not supported by proof of a 
tender of a prumissory note due from the plaintiff to the defendant. 
Cary v. Bancroft, 14 Pick. 315. 

TRESPASS. 

1. (Question of property.) A, with the permission of B, erected a 
house on B’s land, and then conveyed the house to C, but continued 
to reside in it. B conveyed the land, on which the house stood, to 
D, who requested A to leave the house, and, upon A’s refusal, en- 
tered and tore down the chimneys, and put it in such a situation 
that A could not reside in it—it was held that A could maintain no 
action for breaking and entering the house. Harris v. Gillingham, 
6 N. H. 9. 

2. (Stray horse.) He who finds the horse of another wrongfully in his 
field, has a right to turn the beast into the highway; and although 
it stray away, he is not responsible for it. Cory v. Little,6N. H. 
213. 

3. (Abuttals, how proved.) In trespass quare clausum fregit, it is neces- 
sary to prove the abuttals of the close, as stated in the declaration. 

But abuttals ure not to be construed strictly. 

Where a close was described as abutting southerly on W’s land, 
it was held that this did not imply that it was abutting all the way 
southerly on W’s land. Wheeler v. Rowell, 6 N. H. 215. 

TROVER. 

1, (Sale of property, where no title in seller.) B, having hired a mare 
of S, for four weeks, sold her within five days afterwards toC. §S 
demanded the mare of C, within four weeks, and C refused to de- 
liver her. It was held that the sale of the mare by B put an end to 
the contract between him and §, and that an action of trover might 
be maintained against C. Sanborn v. Colman, 6 N. H. 14. 

2. (Property wron-fully taken.) Where property has been wrongfully 
taken, it is no excuse that the bailee came innocently in possession 
of it: if the owner demand it, he cannot refer him to the individual 
under whom lhe claims to justify his detention, but must either de- 
liver the property, or is liable for the conversion. Doty v. Hawkins, 
6 N. UH. 247. 

TRUSTEE PROCESS, 

(When not cha: geable as trustee.) By the answers of one summoned 

as trustee, it appeared that he was a lessee at will of a paper mill; 

that by his agreement with the principal defendant as a laborer in 

the inill, the defendant was to receive his wages in orders, not ne- 
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gotiable, drawn by the respondent upon the owners of the mill, and 
in no other way, and if the defendant should be indebted to the 
owners at the time when an order was drawn, a discharge of such 
debt should be equivalent to an acceptance and payment of the 
order to the same amount; and that the defendant had not demand- 
ed any order for the wages due to him at the time of the service of 
the trustee process. There being no actual fraud in the contract, it 
was held, that the respondent was not chargeable as trustee. Wil- 
lard v. Butler & Tr. 14 Pick. 550. 

TURNPIKE, 

(Assumpsit lies for tolis.) Assumpsit lies for tolls due for passing upon 
a turnpike road, and the law will imply a promise to pay, notwith- 
standing the defendant, at the time of using the road, denied his 
liability, and refused payment. Proprietors v. Taylor, 6 N. H. 499. 

USURY. 

1. (Forfeiture—judgment.) In an action upon a promissory note, on 
which usurious interest had been taken and reserved, it was held, 
that under St. 1826, c. 27, the interest reserved was to be computed 
to the time of the verdict and to be added to the principal ; that 
from this amount was to be deducted threefold the whole interest 
taken and reserved, computed as above ; and that the plaintiff was 
entitled to judgment for the balance, with interest thereon from the 
time of finding the verdict to the time of rendering the judgment. 
Parker v. Bigelow, 14 Pick. 436. 

2. (Fraudulent conduct by defendant.) What would have been the effect 
of fraudulent conduct on the part of the defendant, or of unneces- 
sary delay caused by him, for the purpose of increasing the forfeit- 
ure, quere. Ib. 

VARIANCE. 

1. (In declaration on notes.) Where, in an action, by the indorsee of a 
note against the maker, the declaration described it as payable to A. 
B. or order, and the note was payable alone to A. B.—held to be 
an immaterial variance. Hurrison v. Weaver, 2 Porter, 542. 

2. (Description of contract.) A variance in the description of a con- 
tract, Which must be construed the same, whether the variance exist 
or not, not changing its nature; will not be regarded. Jb. 

VENUE. 

(Presumption of.) The Courts are not bound judicially to know, 
that an instrument declared on, as made “at Virginia, to wit, in 
Greene county,” was executed in the State of Virginia—and where 
nothing is shewn by which to infer that the State of Virginia was 
meant, it will be presumed that “ Virginia” was some place in the 
county, where the action was brought. Richardson v. Williams, 2 
Porter, 239. 
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VERDICT. 

1. (.Vot helped by intendment.) A verdict, which does not clearly find 
the matter in issue cannot be helped by intendment, Jewett v. 
Davis, 6 N. H. 518. 

2. (Certainty in.) In an action of trespass, to try a title, a verdict for 
plaintiff that he recover the land “and one moiety of the mills,” 
sufficiently certain. Sawyer v. Filts, 2 Porter, 9. 

3. (Same.) The finding ofa jury, in determining mutual demands 
betweerf a plaintiff and defendant, “that they find the plaintiff in- 
debted to the sum of two dollars and forty cents, over and above the 
plaintiff’s demand in this behalf,” is good.” Pledger v. Glover, 2 
Porter, 172. 

WAGERS. 

(When void.) All wagers, wpon matters in which the parties have no 
interest beyond what is created by the wagers themselves, are void 
contracts. Hoit v. Hodge, 6 N. H. 104. 

WATER COURSE. 

1. (Hizhway.) Every water course in this State, suited to the ordi- 
nary purposes of navigation, whether it ebbs and flows, or not, 
(where the government has not expressly granted any part of the 
bed thereof, or computed it in the quantity granted,) is a public 
highway ; and the owner of lands bounded by. any such navigable 
stream, can assert no private right of soil to the bed of the river, 
beyond the low water mark. Bullock v. Wilson, 2 Porter, 436. 

2. (Same.) Semble:—The authority, under an act of the Legislature, 
to erect a mill on such water course, must be exercised with refer- 
ence to the rule, sic utere tuo, ut alienum non ledas. Ib. 

WAY. 

Discontinuance.) In pursuance of authority from the legislature, a 
canal was located in such a manner as to include a county road, 
and was partly made, but afterwards, during a suspension of labor 
upon the canal, a surveyor of highways in the town in which the 
road lay, made the road passable, but not safe. It was held, that 
the road had been discontinued ; and consequently, that the town 
was not responsible to a person injured by reason of its being out of 
repair. Tinker v. Russell, 14 Pick. 279. 

WILL. 

(Legatee cannot contest, except under conditions.) A party who has re- 
ceived a legacy under a will, cannot be permitted to contest the 
validity of such will, without repaying the amount of the legacy, 
or bringing the money into court. And the rule applies even if the 
party was a minor when the legacy was received. Hamblett v. 
Hamblett, 6 N. H. 333. 
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WITNESS. 

1. (Incapacity.) Ifa witness offered by the plaintiff has become in- 
terested in the event of the suit by a bond fide contract with the de- 
fendant, made in the regular course of business and without any in- 
tention on the part of the defendant or the witness to deprive the 
plaintiff of his testimony, he is incompetent, although such interest 
was created after the plaintiff had become entitled to his testimony. 
Eastman v. Winship, 14 Pick. 44. 

2. (Competency.) In an action by an indorsee against W on two 
promissory notes, one of which was made by W and indorsed by J, 
and the other was made by J and indorsed by W, it appeared, that 
after the execution of the notes but before their maturity, J had 
failed in business and assigned his property for the benefit of his 
creditors, and had been in consequence thereof released by W 
from all liabilities to him. It was held, that J, who was offered as a 
witness by the plaintiff, was not ineompetent, as being interested 
in the event of the suit ; for he would still be liable to the plaintiff, 
whether the plaintiff recovered judgment against W or not, and the 
judgment in this suit could not be given in evidence in an action 
against J. Ib. 

3. (Member of parish.) A member of a parish is a competent witness 
for the parish without a release. Society in Troy v. Perry, 6 N. H. 
164. 

4, (Joint promisor.) In an action against one joint promisor, another 
joint promisor is not a competent witness for the defendant with- 
outa release. Jewett v. Davis, 6 N. H. 5i8. 

5. (Ex-members of a town corporation.) Ex-members of a town corpo- 
ration, are er necessitate, competent witnesses ina suit by a stranger, 
against the body. Mayor, §c. v. Wright, 2 Porter, 230. 
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“An Address delivered before the Law Association of the City of New 
York, October 21, 1836. By the Hon. James Kent. Published at 
the request of the Association. New York. G.& C, Carvill & Co. 
1836. pp. 39. 


Tuts is a neat and scholar-like production, full of suggestions of 
great importance to students, and of truly delightful reminiscences of 
the early luminaries of the New York Bar. The dignity of the law 
is advocated with the ardor of truth, and its highest places are pointed 
at, as the rewards of intense,'persevering study. Such language, from 
such a source, is entitled to the strongest consideration. When we 
consider the long and splendid judicial life of its author, and his price- 
less contribution to legal study, by his Commentaries, we feel disposed 
to regard all that falls from him on the subject of this address, as the 
speaking voice of the law. Who can advise the student with the 
same high authority as Chancellor Kent? We shall enrich our pages 
by liberal extracts from this production. 

We do not feel able to curtail the following interesting and eloquent 
passage on the study of the law. 

“ We cannot be mistaken, when we attach the utmost importance 
to the cultivation of our municipal law. The elevation, comprehen- 
siveness, and grandeur of the science of law, in the enlarged sense to 
which Hooker and Montesquieu have alluded, as being a necessary 
relation springing from the nature of things, or, to which all things in 
heaven and earth do homage, must impress cultivated minds with awe 
and reverence. But to speak of law in its more subordinate sense, 
and in reference to man in his political and social relations, the im- 
portance of a just and accurate knowledge of his rights and duties, 
cannot be too highly estimated. If we are to continue to be protected 
by constitutions of government, whose broad and deep foundations 
have been laid in rational and temperate freedom; if we are able to 
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be governed by municipal codes, containing, in detail, our rights and 
their protecting remedies, our duties, and their correspondent sanc- 
tions; if, in fact, it be something more than an idle boast, that we, in 
this country, live under governments of laws, and not of men, then, in- 
deed, we cannot estimate too highly the worth and dignity of our 
profession, and the distinguished part which its members are con- 
tinually called upon to act, in the defence of public liberty, and in the 
vindication of private right. The responsibilities attached to the pro- 
fession and practice of the law, are of the most momentous character. 
Its members, by their vocation, ought to be fitted for the great duties 
of public life, and they may be said to be ex-officio natural guardians 
of the laws, and to stand sentinels over the constitutions and liberties 
of the country. I know of no duty, next to the worship and obe- 
dience which we owe to our Father which art in Heaven, that is more 
imperative in its requisitions, and more delightful in the performance, 
than that which the municipal law of the land requires from its va- 
rious professors. It deals with the concerns of mankind in all their 
ties, relations, and dependencies. It applies the obligations of the 
moral law, and the infinite details and regulations of positive institu- 
tion, to our relations as men and citizens, and it exacts the perform- 
ance of them with great precision and energy, by means of its com- 
mands, admonitions, and censures. 

“The cultivation and practice of the law is, and ought to be, a sure 
road to personal prosperity, and to political eminence and fame, pro- 
vided the members of the bar render themselves worthy of public 
confidence, by their skill and industry, their knowledge, integrity, and 
honor, their public spirit and manly deportment, their purity, modera- 
tion, and wisdom. There can be no competitors in the race, to be 
drawn from the other classes of society, that can compete with them, 
if they will only diligently strive to acquire, and they will, in that 
case, be almost sure to attain, the solid, useful, and ornamental quali- 
fications which belong to their elevated calling. Legal learning is, in 
a very considerable degree, indispensable to all persons who are in- 
vited to administer any material portion of the authority of govern- 
ment, and especially if it becomes the province of their trust to make, 
amend, and digest the law of the land, or judicially to expound and 


apply its provisions to individual cases in the regular course of 


justice. 

“T am induced to press these considerations upon young and ar- 
dent minds, as I apprehend the tendency of things at present is to 
disenchant the profession of much of its attraction. We live in a 
period of uncommon excitement. The spirit of the age is restless, 
presumptuous, and revolutionary. The rapidly increasing appetite 
for wealth,—the inordinate taste for luxury, which it engenders,—the 
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vehement spirit of speculation, and the selfish emulation which it 
creates,—the growing contempt for slow and moderate gains,—the 
ardent thirst for pleasure and amusement,—the diminishing reverence 
for the wisdom of the past,—the disregard of the lessons of expe- 
rience, the authority of magistracy, and the venerable institutions of 
ancestral policy,—are so many bad symptoms of a diseased state of 
the public mind. It will require a. most determined perseverance 
and firmness of purpose, and the most devoted zeal in the rising 
members of the bar, to resist the contagion, and pursue triumphantly 
the rewards and honors of professional reputation. They must be 
constantly on their guard against an intemperate avidity for wealth, 
or too engrossing a love of pleasure, or listening prematurely, and 
with too ready an ear, to the dangerous seductions of political ambi- 
tion. It is in this view that I consider every institution of this kind, 
established for the better cultivation and improvement of legal sci- 
ence, and the elevation of the standard of professional merit in learn- 
ing, discipline, and character, with peculiar respect and regard, and 
as administering exceedingly to our hopes and consolations. 

“The law is, and necessarily must be, in free and civilized commu- 
nities, a complex science. It is a tax which we pay for freedom, 
wealth, and refinement. A brief and simple code of laws is adapted 
only to a simple state of society, where the modifications of property 
are unknown, and there are only few wants and few comforts. In 
the present era of the world, both in this country and in Europe, the 
municipa! law is every where immensely broad in its dimensions, and 
infinite in its details. It abounds so much in subdivisions, branching 
into endless distinctions, and all requisite to meet and protect the 
diversified concerns, and property, and contracts, and relations, inci- 
dent to a great commercial people, that it would seem to require a 
whole life of intellectual labor, to master its principles, and skilfully 
to direct ‘their varied application. But the student need not be dis- 
couraged by the apparent magnitude of the task. There is a redeem- 
ing compensation in the science itself, to animate his diligence, and 
cheer him in the pursuit. The law, as a science, is only a collection 
of general principles, founded on the moral law, and in the common 
sense of mankind, and applied to particular cases as they arise, by the 
diligence of the bar and the erudition of the courts. If the lawyer be 
well read, as he easily may be by regular and temperate application, 
in the rise and progress, and general principles of the science, he can, 
with great facility, find and apply the minute distinctions to the uses 
and wants of cases as they arise. It must, however, be admitted, that 
though we live in an age distinguished for a cheap, rapid, and mar- 
vellous diffusion of the lighter kinds of literature, and of deep and 
splendid investigations and improvements in the physical sciences 
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and in the mechanic arts, there is.not any rail-road way to the heights 
and recesses of juridical science. The Joftiest attainments and the 
brightest fame in jurisprudence, can only be attained now, as for- 
merly, by study,—intense, persevering study. 

“ While the student enriches his mind with the knowledge of legal 
principles, he must prepare to bring with him into forensic discus- 
sion, the evidences of sound morals, of fixed religious principles, of a 
familiarity with general literature, a pure and classical taste, and the 
talent of addressing the court and jury with perspicuity, fluency, 
method, earnestness, sincerity, and strength. If his mind be highly 
gifted, he will, on those interesting occasions, when great interests 
are involved, and strong prejudices excited, be able to vindicate the 
cause of right, and truth, and justice, with powerful sympathies, and 
in strains of impassioned eloquence. 

“The science of jurisprudence is not only of inestimable value in 
its direct effects upon the welfare and happiness of society, when it is 
in high cultivation, and pervaded by the free and vigorous spirit of 
justice ; but its influences are equally auspicious in the formation of 
a series of illustrious characters who have been educated in its 
schools. The study of such models of excellence and imitation is 
worthy of all our diligence. It tends to strengthen good purposes, 
stimulate industry, purify the taste, enkindle genius, and rouse to 
generous exertion the rich and various powers of the understanding 
and the heart. 

“ The English common law is supposed to have struck its roots far 
deeper than the foundations of the feudal fabric, and to have imbibed 
the freer spirit and more popular genius of the German and Saxon 
institutions. The writings of Bracton afford decisive proof that it had 
also been nurtured and strengthened by touching the living fountains 
of the Roman law. We are then at liberty fondly to trace its descent 
in the collateral line, from the great civilians of the Roman forum, 
whose writings compose the immortal Pandects, the grandest monu- 
ment extant of ancient wisdom, applied to the business of civil life. 
Those Roman lawyers flourished in corrupt and tyrannical ages, and 
yet they preserved their integrity and their virtue. Cicero was the 
last of the lawyers who breathed the free air of the Republic, and he 
is, undoubtedly, the most finished character in all antiquity, though 
he lived in disastrous times, amidst the struggles and horrors of an 
expiring Republic. We cannot contemplate, even at the distance of 
nineteen centuries, the numerous and splendid productions of bis 
matchless industry, or his intrepid and illustrious devotion to the con- 
stitution and liberties of his country, without emotions of astonishment 
and admiration. Since we have mentioned a name worthy of the 
profoundest meditation, permit me to pause upon it for a moment 
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and add, that Cicero was not only a most learned civilian, but equally 
a scholar, patriot, orator, and philosopher, of the most eminent ac- 
complishments. His researches led him to penetrate the darkest 
recesses of Roman legal antiquities, and he knew all that was to be 
known of the legendary learning of Tuscan grandeur, the institutions 
of Romulus, the religious discipline of Numa, the constitutional inno- 
vations of Servius Tullius, and the government, laws, and spirit of 
the republic, as it was administered by the wisdom of the senate, the 
energy of the consuls, the equity of the pretors, the stern purposes of 
the tribunes, and the balanced and well-tempered deliberations of the 
earlier popular assemblies. The twelve tables fixed his deepest at- 
tention, and he found in that code, as he asserted, the comprehensive 
grasp of civil polity, and the best spirit of ethical jurisprudence. He 
became master of the learning and wisdom of Greece, and he dis- 
played it in all its excellence in his writings, his forensic orations, and 
his more retired and enchanting discourses. It is a familiar theme, 
but never recalled without profit, with what talent, fidelity, zeal, and 
success, he discharged his professional duties and his great public 
trusts, and with what eloquence and intrepidity he rescued his op- 
pressed countrymen and his beloved republic from the machinations 
and arms of tyrants and traitors. When he had exhausted all his 
efforts for his country, and was borne down along with the falling 
fabric of Roman freedom, he fled to the shades of retirement, and 
composed those immortal productions, political, ethical, and philo- 
sophical, which have been the delight and instruction of succeed- 
ing ages. 

“In following the progress of the English common law from its 
distant sources, and until it had taken refuge under the stately and 
oppressive system of Norman jurisprudence, the student will be dis- 
posed to pay a passing tribute of respect to the clear method and 
severe and unpretending simplicity of Glanville, and the far more 
elaborate and refined disquisitions of Bracton. In reading those two 
earliest authors on the common law, the student of that law, which 
was so humble in its origin, and has become so vast and beneficial in 
its expansion, will naturally feel his mind kindling and enlarging, 
like that of the traveller who ascends to the feeble sources of some 
mighty river, stealing obscurely from the deep recesses of the moun- 
tains, and widening and deepening as it flows, nourishing in its early 
career rude industry and infant settlements, but becoming in its 
lengthening course subservient to commerce, sustaining villages, 
towns and cities on its banks, and, finally, by its rich products, dis- 
tributing wealth, plenty and happiness to distant nations. 

“No one who wishes to initiate himself in the elements of the com- 
mon law, need, at this day, bestow any thing more than a cursory 
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glance upon the forms and intricacies of the old and new exploded 
real actions, as they are detailed in the obscure pages and crabbed 
style of the Year Books. Not that I would have any student so en- 
tirely ignorant of the contents of that massy pile as two gentlemen of 
the bar at a country circuit, (and they were, certainly, the two most 
respectable lawyers present), who submitted to me, then holding the 
court, the knotty question, whether the Year Books were written in 
law Latin or law French! The best results of the ancient practical 
law learning is to be seen in the plain and pithy reports of Dyer, and 
in the far more interesting discussions and toilsome pages of Plowden. 
The doctrine of the feudal tenure of real estate was admirably digest- 
ed, with accuracy, precision, and brevity, in Lyttleton’s Book of 
Tenures, and the amazing industry and scholastic subtlety of the 
lawyers of the feudal school, is no where better displayed than in the 
reports of Plowden, and particularly in those of loid Coke. 

“The age of Elizabeth and James was a better and brighter era in 
the history of the English law, and it received uncommon splendor 
from the philosophy of Bacon, and the erudition of Coke. Lord 
Bacon’s Equity Ordinances, his Maxims and Law Tracts, are fitted 
to employ and exercise the deepest meditation, and, together with 
the Commentaries of lord Coke, ought to be studied and mastered by 
every lawyer who means to be well acquainted with the reasons and 
grounds of the law, and to adorn the noble science he professes. 
The doctrine of real property was, in that age, cultivated with won- 
derful patience and skill; and after the statute of wills and the statute 
of uses had been passed, we perceive the foundations and enlarge- 
ment of equity jurisdiction. ‘The law merchant was almost un- 
known in the age of Coke, though it was much cultivated on the 
continent at that era, and became a rational and beautiful system, un- 
der the commercial ordinances, decrees, and compilations, which did 
very great honor to Italy, Spain, Portugal, France, Flanders, and the 
Hanseatic cities in Germany. The English continued, in this re- 
spect, down to a very modern period, totos divisos orbe in their proud 
neglect or total ignorance of the ordinances and maritime law of the 
continental nations. Nor, indeed, did the law of commercial con- 
tracts, which now constitutes the most refined, and practical, and at- 
tractive portion of the common law, attain to any considerable impor- 
tance and eminence until the middle of the last century, when it 
suddenly arose to exalted reputation, under the fostering care of one 
of those bold and creative geniuses, who seem to be raised up from 
time to time to give new vigor to human institutions, and to shed a 
brighter light over the face of civil society. During the administra- 
tion of lord Mansfield, the enlightened ordinances of foreign states, 
and the erudition and labors of the civilians and foreign jurists, were 
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introduced into Westminster Hall, and laid open to the admiring 
view of the votaries of the science. He made that learning domestic 
and popular, by the matchless powers of his mind, the influence of 
his station, and the eloquence of his address.” 

The concluding portion of the Address is occupied by reminiscen- 
ces of some of the great men who have adorned the New York Bar— 
Aaron Burr, Brockholst Livingston, Samuel Jones, Richard Harison, 
Egbert Benson, and Alexander Hamilton. The following is a portion 
of the sketch of colonel Hamilton. 

“But among all his brethren, colonel Hamilton was indisputably 
pre-eminent. This was universally conceded. He rose at once to 
the loftiest heights of professional eminence, by his profound penetra- 
tion, his power of analysis, the comprehensive grasp and strength of 
his understanding, and the firmness, frankness, and integrity of his 
character. We may say of him, in reference to his associates, as was 
said of Papinian, omnes longo post se intervallo reliquerit. A few 
reminiscences of the display of his genius and eloquence may not be 
uninteresting to the gentlemen I have now the honor to address. 

“Tn January, 1785, I attended, for the first time, a term of the su- 
preme court, and Mr. Hamilton, in an interesting case then brought 
to a hearing, commanded great attention and applause by his powers 
of argument and oratory. 

“In the case I allude to, Chancellor Livingston claimed lands to a 
large amount in value, and lying on the north part of the county of 
Dutchess. In the ejectment suit brought by the chancellor as plain- 
tiff, against Hoffman, the tenant, the cause was tried at the bar of the 
supreme court at Albany, in October, 1784, and though Mr. Hamilton 
was one of the counsel for the defendant, he was not the one assign- 
ed to sum up the cause to the jury. The trial was conducted with 
ability by Mr. Ogden, of New Jersey, and Mr. Benson, the attorney 
general, on behalf of the defendant. Chancellor Livingston appeared 
at the bar as the advocate of his own case, and his concluding speech 
was said (for 1 was not present, though I saw notes taken of it) to 
contain a boldness of illustration and burst of eloquence never before 
witnessed at our bar. He rebuked severely the opposite counsel for 
their attack on the character of one of his ancestors, respecting the 
early grants of the manor of Livingston, and for ‘ raking the ashes of 
the dead in the presence of a great grandson.’ He invoked his an- 
cestor from the tomb in which he had slept for a century, and led 
him into court to speak for himself, by a daring prosopopeia, which 
surprised, startled, and confounded the jury. He carried his cause, as 
it were, by a coup de main; and obtained a verdict, rather by the 
force of his character, and the charm of his eloquence, than by the 
weight of evidence. In the January term following, a new trial was 
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moved for, on the ground that the verdict was against evidence. I 
had the pleasure of being present at the argument, and a witness to 
the contest of genius and eloquence between Chancellor Livingston 
and Col. Hamilton, the master spirits who controlled all hearts on 
that occasion, the one contending for a new trial, and the other resist- 
ing it. The reasons and authorities contained in the modern English 
reports, and especially those which arose in the time of lord Mans- 
field, and which are so well digested and so elegantly stated in the 
3d volume of the Commentaries of Sir Wm. Blackstone, were cited 
and urged in support of the motion, by Col. Lawrence, one of the 
associated counsel. The chancellor contended, on the other hand, 
that no single authority was to be found in its support, in the case of 
a trial at bar, by a struck jury, in term time, and that the opposite 
counsel, to make out their case, were obliged to select parts from 
each of several cases, and to make out ‘a piece of diversified mo- 
saic,’—a motley compound, destitute alike of symmetry and law. He 
compared the efforts of his opponents to the case of the construction 
of their father’s will by Peter, Martin and Jack, in the Tale of the 
Tub, and who had found an authority for the case of Shoulderknots, 
by picking out single letters in different parts of the instrument. He 
delivered a very animating eulogy on trial by jury, and denounced 
with equal vehemence the judicial authority of lord Mansfield. He 
considered that the trial by jury, with all the other great leading prin- 
ciples of English liberty, came from their German ancestors, and that 
a disposition existed in the English government to undermine their 
Saxon liberties, and especially the inestimable trial by jury. No 
Englishman, he observed, was found worthy of the task. A Scotch- 
man must be selected, who possessed the talents, subtlety, and love of 
power, calculated to produce the effect; and the new-fangled doc- 
trine of lord Mansfield had enlarged and refined upon the power of 
awarding new trials, so as at last to resolve that mode of trial into the 
arbitrary discretion of the court. Our constitution had declared that 
trial] by jury should remain inviolate, and yet, no sooner had we es- 
tablished our independence and organized our courts, than the perni- 
cious doctrines alluded to were to be introduced. ‘What would be 
the exclamation,’ he said, ‘of the Genius of Liberty, if she were then 
present at that tribunal, and heard the same gentleman who had so 
honorably wielded the sword of war in her defence, now wielding 
the arbitrary decrees of Jord Mansfield for her destruction.’ 

“The tall and graceful figure of Chancellor Livingston, and his 
polished wit and classical taste, contributed not a little to deepen the 
impression, resulting from the ingenuity of his argument, the vivacity 
of his imagination, and the dignity of his station. 

“Mr, Hamilton was then at the age of 27, and he had never met 
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and encountered such a distinguished opponent. He appeared to be 
agitated by intense thought. His eyes, his lips, and his pen, were in 
rapid motion during the chancellor’s address. He rose, with firmness 
and dignity, and spoke for perhaps two hours in support of his motion. 
His reply was fluent, argumentative, ardent, and accompanied with 
great emphasis of manner and expression. It was marked for a 
searching analysis of the case, and a mastery of all the law and learn- 
ing suitable to the subject. He begged leave to suggest, in reference 
to the same Tale of the Tub, that the chancellor’s interest had blinded 
his better judgment, and like Peter’s influence with his brother, had 
turned the brown loaf into mutton. He demonstrated the fact that 
the power of awarding new trials in the sound discretion of the court, 
had been recognised long before the time of lord Mansfield, and he 
showed that it was a reasonable and necessary power in property 
concerns. Without such a salutary check, the rights of property 
would be at the mercy of ignorance, prejudice, and undue influence ; 
and the trial by jury, instead of being a blessing, would excite the 
disgust, contempt, and dread, of mankind. He paid to the genius 
and character of lord Mansfield the noblest eulogy ; and he thought it 
due to the cause of truth to declare, that his lucid intellect, accurate 
learning, solid wisdom, and impartial justice, had elevated the juris- 
prudence of England, and gained for his judicial character the 
reverence of his own age, and the admiration of posterity. 

“In after years, at circuits and in term time, I was cailed in nu- 
merous instances to listen with lively interest to the rapid exercise of 
his reasoning powers—to the intensity and sagacity with which he 
pursued his investigations, his piercing criticisms, and the energy and 
fervor of his appeals to the judgment and conscience of the tribunals 
which he addressed. But, in another case, he met with a new antag- 
onist, equally worthy with the one in the case I have mentioned, to con- 
test with him the palm of genius and eloquence. I refer to the case of 
Le Guen v. Gouverneur and Kemble, argued before the Court of Errors 
in the winter of 1800. The most distinguished counsel at the New 
York bar were engaged in the cause; but the circumstance that gave 
to the case peculiar interest, was, that Gouverneur Morris, a relative 
of one of the defendants, gratuitously appeared as their counsel. The 
aetion had been originally commenced by Le Guen at law, upon the 
advice of Mr. Hamilton. The claim was very large in amount; and 
after expensive trials, and the most persevering and irritating litiga- 
tion, pursued into the court in the last resort, the plaintiff recovered 
upon a principle of law deemed to have been strict’; and even 
severely applied. The claim was a commercial one, and in opposi- 
tion to the general mercantile sense of its justice. ‘The case in which 
Mr. Hamilton and Mr, Morris were brought into collision, was an 
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appeal from a decree in chancery, in which relief, on grounds of 
fraud, had been afforded to Gouverneur and Kemble against the 
judgment at law. The interest and anxiety which the controversy 
had originally excited, had been increasing in intensity through its 
whole protracted course, and every circumstance was calculated to 
task to the utmost extent, the powers of those two distinguished 
Statesmen and civilians. If the one was superior in logic and law 
learning, the other was presumed to be his equal in eloquence, 
imagination, and wit. The appearance of Mr. Morris was very com- 
manding. His noble head, his majestic mien, the dignity of his de- 
portment, were all impressive. My memory serves me to say, that 
the discussion before the court was a brilliant and fascinating display 
of the genius and accomplishments of these celebrated orators. The 
questions of law in the case were indeed dry and technical, nor 
were the facts of a nature to excite much interest. It was the 
amount in value of the property at stake, the character and vehe- 
mence of the litigation, and, above all, the high reputation of the 
leading counsel, that aroused such intense curiosity, and held so 
many bosoms in anxious expectation. Any cause, involving law and 
fact, be they what they may, seems to be sufficient to afford aliment 
for the full exhibition of minds of such high and such intellectual 
resources. There was in the case a mass of facts involving a com- 
plicated charge of fraud, and that was enough to command the exer- 
tion of the keenest sagacity, a critical severity, shrewd retort, and 
pathetic appeal. A Jewish house was concerned in the transaction, 
and that led to affecting allusions to the character and fortunes of that 
most ancient, and once highly favored, and then deeply chastised 
race. Some of the negotiations happened in France, and that pro- 
duced references to the tremendous revolution which was then still in 
its fury, and whose frightful ravages and remorseless pretensions 
seemed to overawe and confound the nations. 

“ Mr. Hamilton and Mr. Morris equally resorted for beautiful illus- 
trations to the best English classics,—to Shakspeare, Milton, and 
Pope ; and when the latter complained that his long absence from the 
bar, had caused him to forget the decisions, the former accounted for 
it on another principle, and relied on the poet’s authority, that 


* Where beams of warm imagination play, 
The memory’s soft figures melt away.’ 


“T have always regarded Mr. Hamilton’s argument, near the close 
of his life, in the celebrated Croswell case, as the greatest forensic 
effort he ever made. The subject was grave, and of lofty import. «It 
related to the liberty of the press, and to the right of the jury in a 
criminal case, under the general issue, to determine the law as well 
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as the fact. He never,in any case at the bar, commanded higher 
reverence for his principles, or equal admiration of the power and 
pathos of his eloquence. But we have not time to enlarge on that 
case ; and it will be more interesting, as an example of the mighty 
powers of that great man, to take a general view of his efforts on a 
broader theatre, and not only as a lawyer, but as a statesman, before a 
very dignified assembly, and upon the highest and noblest topics of 
political discussion that ever arose in this state. Iam the more wil- 
ling to recur to that history, because I am apprehensive that the 
scanty memorials of the exhibition of Mr. Hamilton’s transcendent 
talents on that occasion, are going fast into oblivion. I allude to the 
convention which assembled at Poughkeepsie in the summer of 1788, 
to deliberate and decide on the adoption of the federal constitution. 
The intense interest with which the meeting of the convention was 
anticipated and regarded, can hardly be conceived at this day, and 
much less adequately described. I then resided in that village, and 
was enabled and induced to attend the convention as a spectator, 
daily and steadily during the entire six weeks of its session, and I 
was of course an eye and ear-ywitness to every thing of a public nature 
that was said or done. The convention was composed of 65 mem- 
bers, and not one of them remains a survivor at thisday. That bright 
and golden age of the republic may now be numbered ‘ with the 
years beyond the flood, and I am left in comparative solitude to 
recall and enjoy the enchanting vision.” 

We are compelled to break off without giving the interesting ac- 
count of the debates in the Convention, and of the matchless exer- 


tions and pre-eminence in that remarkable body, of Alexander Ham- 
ilton. 


REPORT ON CODIFICATION, 


Report of the Commissioners, appointed to consider and report upon the 
practicability, and expediency of reducing to a Written and Systematic 
Code, the Common Law of Massachusetts, or any part thereof. Made 


to his Excellency, the Governor, January, 1837. Boston, 1837, 
pp. 46. 


A Resolve of the Legislature of Massachusetts was passed on the 
3d day of March last past, authorizing the appointment of Commis- 
sioners to take into consideration the practicability and expediency of 
reducing to a written and systematic code, the common law of Mas- 
sachusetts, or any part thereof, and to report thereon to the next Legis- 
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lature, subjoining to their report a plan or plans of the best method, 
in which such reduction can be accomplished.” Joseph Story, The- 
ron Metcalf, Simon Greenleaf, Charles E. Forbes and Luther S. 
Cushing were appointed Commissioners. Their Report has been 
presented to the Legislature now in session. The three leading ques- 
tions which they have considered, are 

First. The practicability of reducing to a written and systematic 
code the common law of Massachusetts, or any part thereof. 

Second. The expediency of such reduction, if practicable. 

Third. The plan or plans, by which the same can be best accom- 
plished, if expedient. 

It will be seen at once that the consideration of these questions 
must necessarily carry the Commissioners over an interesting field of 
inquiry. We have thought that we could not do a better service to 
the profession, than by publishing the Report entire in our Journal ; 
but as space will not permit in the present number, we must defer it 
until our next. Inthe meantime we extract that part of it, which con- 
tains the recommendation of the portions of the common law, which 
should or may be reduced to a code. 

“ Having stated these general reasons in favor of the reduction to a 
Code the common law of Massachusetts, to a limited extent, we are 
next naturally led to the inquiry, what portions of the common law 
should or may be reduced to such a Code? 

For the purpose of a more exact consideration of this subject, the 
common law of Massachusetts may be distinguished into four classes. 

I. That, which is potentially in existence, but, in a great measure, 
obsolete ; and that, which is of rare occurrence in practice, or doubt- 
ful and obscure in regard to its nature, extent and operation in the 
Commonwealth. 

Il. That, which, though positively in existence, and known as a 
part of the common law, and admitting of general application, has 
yet been so modified or altered by the Legislature, as to be of but 
limited use in practice. 

Ill. That, which is of daily occurrence in the common business 
of life, and furnishes the rules for the rights of persons and the rights 
of property of the community at large in civil cases. 

IV. That, which defines and punishes crimes, and ascertains the 
rules of proceeding in criminal cases. 

In regard to the first class, it seems to the Commissioners wholly 
unnecessary to attempt any codification of so much of our common 
law as falls within its reach. It would be extremely difficult to draw 
up any exact text of this portion of our common law, from the obscu- 
rity of the proper materials, and from the difficulty in many cases of 
ascertaining the exact boundaries between what is merely obsolete, 
and what is not now a component part of that law, And, after all, if 
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any codification thereof were made, it would rather be an incum- 
brance upon the general text, than any real aid to subsequent inqui- 
ries. Thus, for example, it may be a matter of some uncertainty, 
whether certain common law remedies, respecting real estate, are or 
were a part of the common law in force here :—such as writs of assize, 
of common, of pasture, of admeasurement of pasture, of partition, of 
admeasurement of dower, of cosinage, certain kinds of writs of entry, 
writs of ejectione firme, writs of warrantia charte, and others of a 
similar nature. Of others, again, there is no doubt of their actual le- 
gal existance; such as, for example, fines and common recoveries: 
and yet they are now scarcely known in practice, having been super- 
seded by other more convenient modes of transferring real estate. 
And yet the learning of the common law upon the subject of fines 
and recoveries, is full of intrinsic difficulties and niceties, and techni- 
cal principles, which it would require many pages to state, and many 
more to make intelligible to the common reader. The same remarks 
are applicable to the common law respecting markets, outlawry, pre- 
rogative, voucher, waife, and other heads of a like nature, remote from 
our ordinary inquiries. 

In regard to the second class, there seems to be equal doubt of the 
solid utility of any attemptat codification. ‘The great extent, to which 
legislative enactments have gone in the modification, alteration and 
superseding of large portions of this class, directly or indirectly, would 
make the task of selecting that, which is in force, exceedingly embar- 
rassing, and perhaps perilous. Thus, for example, the common law 
respecting amendments of process and proceedings, bail, distress, 
feoffments, and other common law modes of conveyancing, forfeit- 
ures, mesne and final process, sheriffs and trials, have undergone so 
many modifications, and alterations, and partial abrogations, that it is 
not easy to say, how much of the very complicated doctrines of the 
common law on most of these topics is now actually in force; for in 
practice they are of rare occurrence and application. But a still more 
striking illustration may be found in the subject of special pleading. 
It is well known, that this constitutes one of the most purely techni- 
cal, acute and intricate subdivisions of the common Jaw; and even 
the doctrines relative to a small branch only of it, that of abatement, 
though rare in practice, is full of nice and over curious learning. The 
Legislature, by an act passed at its last session, have provided, that all 
matters of Jaw or of fact in defence, in any civil action, may be given 
in evidence under the general issue, and no other plea in bar of such 
action shall be pleaded. The effect of this enactment is, to abolish so 
much of this branch of the law as relates to special pleas, technically 
so called. But it leaves in full force all the doctrines of pleading in 
regard to declarations, in regard to pleadings in abatement, in regard 
to the general issue, and in regard to general demurrers to the decla- 
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ration. It would seem, under these circumstances, wholly unneces- 
sary to reduce to a Code the principles of pleading applicable to spe-- 
cial pleas, technically so called. The reduction to a Code of the doc- 
trines relative to pleadings in abatement, which is full of intricacy, 
and to a considerable degree obsolete in practice, would seem equally 
unnecessary. The doctrines of pleading still applicable to declara- 
tions, to general demurrers, and to the general issue, are of a very 
comprehensive nature, and abound with artificial and technical prin- 
ciples. And it would be a task of no small difficulty to say, in many 
cases, to what extent many of these principles reach, and how far they 
are governed by rules ordinarily applied to special pleas, technically 
so called. For these reasons, the Commissioners are of opinion, that 
it is not advisable, at present, to codify this branch of our jurispru- 
dence. It would rather seem desirable, if any thing is to be done, to 
reduce it to a more simple form, and disembarrass it of some of its 
cumbrous and inconvenient appendages. 

The third class is that, to which the Commissioners are of opinion, 
that the labors of codification should be strenuously and sedulously 
directed. This class comprehends three great branches of the law. 
I. That, which respects the civil rights, capacities and duties of per- 
sons, considered by themselves, or in their social and other relations 
to other persons; and the remedies resulting from those rights, ca- 
pacities and duties. II. That, which respects the rights and titles to 
real and personal property, and the incidents thereto, and the reme- 
dies, by which they are protected and vindicated. Il. The rights, 
duties and claims arising from contracts, in the largest sense of that 
term, comprehending express contracts, such as bonds and obliga- 
tions, conditions, conveyances, covenants, and other positive stipula- 
tions between parties competent to contract; and implied contracts, 
which result by operation of Jaw, either from the implied consent and 
intentions of the parties, or from the dictates of natural justice in fur- 
therance of right, or in suppression of wrong. Connected with this 
branch necessarily is the consideration of the remedies applicable to 
the various kinds of contracts ;—some of which stand upon principles 
purely technical, and others again upon principles of a more general 
nature. , 

Many of the most important portions of our common law applicable 
to the first and second heads, are now so well ascertained, and well 
defined, as to be capable of being reduced to a positive text. Some 
of them are indeed of great intricacy ; but still capable of being in a 
great measure reduced to such a text. Perhaps the most complicated 
of these will be found to be, the rights, and capacities, and duties of 
guardians and wards, of infants generally, of husband and wife, of 
executors and administrators and administrations, of corporations, and 
the rights and titles growing out of last wills and testaments. The 
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latter are of singular intricacy and nicety of detail, arising from the 
almost infinite variety of language and provisions to be found in last 
wills and testaments, from the ignorance, or peculiar views, or imper- 
fect expressions of intention by different testators. And yet, it may 
with truth be said, that even the reduction to a Code of the rules and 
principles, which have been deduced by a great writer, (Mr. Fearne) 
from a most acute and close survey of a single head of this subject, 
that of contingent remainders and executory devises, in the very lan- 
guage, in which he has expressed them, would of itself be no incon- 
siderable advantage to the profession, as well as to the public. It 
would almost supersede, in cases constantly arising, the necessity of a 
daily censultation of authorities, spreading over centuries, and so nu- 
merous and various in their application, as to task the time and dili- 
gence of the ablest lawyers to a most exhausting extent. They would, 
at least, have a point of rest, at which they might repose, secure as to 
the past. 

But it is principally in the third and last class, that the Commission- 
ers are of opinion, that the benefits of a Code will be most extensively 
felt, and in which the task may be performed with the greatest cer- 
tainty of success. It is true, that some branches of the law of con- 
tracts contain rules and principles of a technical and artificial nature, 
not well adapted to the modern exigences of society. Examples of 
this sort may be found in the law applicable to obligations, conditions, 
covenants, and’certain classes of conveyances. But, in general, the 
law of contracts may be affirmed to be founded in sound sense, and 
adapted to the ends of social justice. Especially may this be affirmed 
of the law of contracts, which has been developed and established 
within the last century. Even the law of contracts, applicable to the 
old forms of obligation, and covenants and conveyances, has been, by 
the cautious expositions of great judges in different ages, reduced to 
a high degree of certainty. But commercial contracts are eminently 
entitled to be deemed in this predicament; and under the forming 
hands of a succession of learned judges and jurists for the last centu- 
ry, they have attained a scientie precision, and accuracy, and clear- 
ness, which give them an indisputable title to be treated as a fixed 
system of national jurisprudence. In regard to commercial contracts, 
it may be affirmed without hesitation, that the general principles, 
which define and regulate them, and even the subordinate details of 
those principles, to a very great extent, are now capable of being put 
in a regular order, and announced in determinate propositions in the 
text of a Code. Among these contracts, the Commissioners would 
especially recommend as the subjects of a Code, the following titles, 
viz: the law of agency, of bailments, of guaranty, of suretyship, of bills 
of exchange, of promissory notes, of insurance, and of partnership. 
They would also recommend, in like manner, the law of navigation 


4\* 








486 Notices of New Books. 


and shipping, and maritime contracts, including therein the law re- 
specting the rights, duties and authorities of owners, and part owners, 
and masters, and seamen, and shippers, and passengers; the law of 
bottomry, of charter-parties, bills of lading, and other contracts of af- 
freightment, including therein the law of freight ; and the law of gen- 
eral average, of salvage, and of seamen’s wages. These branches of 
commercial and maritime law are not only capable of being put into the 
form of a positive text, but of being condensed into a text of a com- 
paratively small extent. It is not too much to affirm, that the whole 
law of insurance, as far as it has been ascertained and established by 
judicial decisions and otherwise, may now be stated in a text not ex- 
ceeding thirty pages of the ordinary size of octavos. In point of fact, 
it is embraced in the commercial code of France in less than half that 
space ; and most of the principles of that part of the Code are the 
same as those of our law. 

In the next place, the Commissioners are of opinion, as indeed they 
have already intimated, that the common law, as to crimes and pun- 
ishments, and the incidents thereto, admits of being generally re- 
duced to a Code with accuracy and precision. If it can be done, it 
seems to the Commissioners, that the public at Jarge have a right to 
claim from the Legislature, that it shall be done. One of the most 
obvious dictates of reason is, that public crimes, which are to affect 
every citizen, should, as far as practicable, be made known to all. It 
is wholly unnecessary for the Commissioners to expound the import- 
ance of this truth, as it cannot well escape the notice of every intelli- 
gent legislator. It is fortunate, that in the present state of the crimi- 
nal Jaw, there is so much certainty as to the nature and punishment 
of crimes, at the common law, and the incidents and modes of pro- 
ceeding therein, that it will not be found a very difficult task, to re- 
duce most of the important doctrines and rules to a positive text. 

Connected with these extensive branches of the common law, both 
civil and criminal, there remains the grave subject of the law of evi- 
dence, involving not merely questions respecting the competency and 
credibility of testimony, but the general rules for the admissibility of 
written and parol evidence on particular issues. Owing to the in- 
valuable labors of the eminent judges of the last half century, this 
subject is now, with a few unimportant anomalies, capable of a sci- 
entific arrangement and determinate exposition, in its general princi- 
ples, and in many of its most useful details, The rules of evidence 
have been truly said to constitute the best, if not the only real securi- 
ty for the lives, the personal rights, and the property of all our citi- 
zens ; and, therefore, the knowledge of them is of infinite moment to 
the public, as well as to the profession. Any Code, which does not 
embrace them, must be pronounced to be in its very constitution radi- 
cally defective. The Commissioners, therefore, earnestly recom- 
mend the codification of the law of evidence, as among the first ob- 
jects for the deliberation of the Legislature.” 








INTELLIGENCE AND MISCELLANY. 


Notices of Motions in the House of Commons for the next session, re- 
lating to the Law. 

Sir Andrew Agnew.—Bill or bills to extend to all classes of his Ma- 
jesty’s subjects protection in the due observance of the Lord’s day. 

Mr. Buckingham.—Select Committee to consider the best means of 
checking the progress of Juvenile Depravity in the populous towns of 
the kingdom. 

Mr. Buckingham.—To move the following resolutions : 

“1. That a period embracing the combined advantages of profound 
peace, unexampled prosperity, and superabundance of capital, is pe- 
culiarly favorable for the consideration of the best means of reducing 
the National Debt. 

“2, That a due regard to the present interests of the national cred- 
itor may be combined with prospective relief to all other classes, by 
the conversion of the whole of the funded debt of the country into 
terminable annuities. 

“3. That it is, therefore, desirable to create‘a sufficient inducement 
and afford the proper facilities for the voluntary transfer, at the full 
market value of the day, of every description of property now held in 
the various public securities of the country, into a new stock of na- 
tional terminable annuities, on the principle of a high immediate in- 
terest, with a constantly decreasing rate for a given number of years. 

“ 4, That such a stock, if commencing with the payment of 5. per 
cent. interest, and diminishing at the rate of 1s. per cent. only of such 
interest in each succeeding year, would secure to the existing fund- 
holders a larger return for their capital than they now enjoy, for 30 
years to come, and at the same time relieve the country annually of 
100th part of the burden of its debt, and lead to the entire extinction 
both of the principal and interest of the same within a period of 100 
years from the commencement of its operation.” 

Mr. C. Buller —Rill or bills founded on the Report of the Select 
Committee on Controverted Elections. 

Mr. S. Crawford.—Select committee, to inquire into the Law of 
Landlord and Tenant in Ireland ; and to report whether any or what 
amendments are required therein. 
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Mr. S. Crawford.—To propose resolutions to the following effect : 

“J. That tithes and all compositions for tithes should be for ever 
extinguished in Ireland, compensation being first made for the per- 
petual interests of lay proprietors and the life interests of ecclesiasti- 
cal incumbents. 

“2. That the fee of all church lands shall be sold, subject to the 
terminable interests respectively enjoyed by the tenants of such lands, 
and subject to the life interests of the bishops and other clerical in- 
cumbents. 

3. That the proceeds of such sales shall be applied, first, to make 
compensation under just regulations and limitations to the proprietors 
of lay tithes ; secondly, that the interest of the capital remaining shall 
be applied to compensate clerical incumbents for such diminution of 
life income as they shall sustain by the extinction of tithe (under like 
regulations and limitations); and thirdly, to the moral and religious 
instruction of the whole people of Ireland, or to such other national 
purposes, and under such regulations, as Parliament shall hereafter 
appoint. 

“That, on an equivalent for the remission of tithes, a tax shall be 
imposed on rents, and on the value of real property in Ireland, tosuch 
amount as may be found necessary for the relief and employment of 
the poor.” 

Mr. Ewart.—Address for the appointment of a Minister of Educa- 
tion, regularly to lay before this House a Report of the progress of the 
People in Education and the Arts. 

Mr. Ewart.—Bill providing that, in case of Intestacy, and in the 
absence of any Settlement to the contrary, Landed Property shall be 
equally divided among the Children, male and female, of the deceas- 
ed ; that such Property shall pass, like Personal Property, through the 
hands of the Executors, and be liable for the debts of the deceased. 

Mr. Ewart.—Bill to give in all Criminal Cases the right of the last 
word to the accused. 

Mr. Finch.—Bill to enable two Magistrates to award Pecuniary 
Parochial Relief where they see fit, afier due examination, to widows 
and orphans, the blind, impotent, and aged, and persons grievously 
sick. 

Mr. Serjeant Goulburn.—To call the attention of the House to the 
fact that, in the Courts of King’s Bench and Common Pleas, there 
are numerous offices which have become wholly sinecure and useless, 
and inapplicable to the present state of the practice and proceedings 
in those Courts, which cost the country upwards of £40,000 annually, 
and by continuing which large fees are exacted from the suitors for 
pretended services, which have long since ceased ; and to move for 
leave to bring in a bill for their immediate abolition, and to place the 
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establishment of officers in those Courts upon a more uniform and 
effective system. 

Mr. Charles Lushington.—That it is the opinion of the House, that 
the sitting of the Bishops in Parlianent is unfavorable in its operation 
to the general interests of the Christian religion in this country, and 
tends to alienate the affections of the people from the established 
church. 

Mr. Mackinnon.—To renew the Patent Laws Amendment Bill for 
securing to individuals the benefit of their inventions. 

Mr. O’Connell.—To move that it be referred to a committee, to in- 
quire and report whether it be not necessary for the public weal of 
this realm, to reform the House of Lords by extending the principle 
of representation in the peerage and altering the quality of the electors, 
and the mode of election. 

Mr. O’Connell.—To move a resolution, that it is the opinion of this 
House that, in justice to the Protestant Dissenters and Catholics of 
England and Wales, all churchrates ought to be defrayed out of the 
temporalities of the established church, as is the case in Ireland. 

Mr. O’Connell.—Bill to amend the Law of Libel. 

Mr. Ruthven.—“1. That it is the opinion of this House, that any 
institution which renders the ministers of religion independent of the 
people whose spiritual interests are committed to their charge, must 
weaken the bonds of Christian benevolence, which ought to bind the 
pastor to his flock, and is by no means calculated to promote the in- 
terests either of religion or morality. 

“2. That in the present circumstances of this kingdom, when 80 
large a portion of the population do not profess the form of worship 
established by law, and when the various sects and denominations of 
Christians are obliged to support the ministers of their own com- 
munion, the continuance of an impost for the maintenance of an ex- 
clusive sect is unjust in principle, opposed to the best interests of re- 
ligion, and inconsistent with the spirit of toleration which pervades 
this enlightened age. 

“ 3. That the existence of an established church is not necessary 
for maintaining or promoting the Christian religion, and that therefore 
the produce of tithes and every other species of church property 
which has hitherto been appropriated to the payment of the bishops 
and clergy of the establishment shall, after the lives of the present 
bishops and incumbents, be paid into the consolidated fund, to be ap- 
propriated to such purposes of national utility as Parliament in its 
wisdom may hereafter devise.” 

Colonel Sibthorp.—Repéal of certain enactments in the present 
Game Act. 

Mr. Serjeant Talfourd.—To call the attention of the House to the 
Law of Copyright, with a view to the extension of the time during 
which the interest of authors in their works shall continue. 
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Mr. .4. Trevor.—To move, as an amendment to the notice given by 
the member from Kilkenny relative to the House of Lords, that the 
same be expunged from the Journals of the House. 

Mr. 4. Trevor.—Bill to alter and amend certain forms in the mode 
of Administering Oaths in Courts of Justice in England, Wales, and 
Ireland. 

Mr. Wallace.—Committee to inquire into the Administration of the 
Law in Scotland, including the duties performed by the Judges in 
the Supreme and Sheriff Courts, and the necessity of the present 
number of Judges being continued. 

Mr. Ward.—Bill for the better Regulation of the Metropolitan 
Sewers. 





Mr. R. Wason.—That the system which permits members of the 
House of Commons to vote in committees on private bills, without 
having heard the whole of the evidence adduced, is inconsistent with 
the first principles of justice, and ought to be altered. 

Mr. Wilks.—Bill to amend the provisions of the Reform Act, under 
which tenants at £50 per annum are entitled to vote for counties, or 
for extending the elective franchise for counties. 

Mr. Wilks.—Select committee to consider the present system as to 
Lords-Lieutenant of Counties and Justices of the Peace; and to sug- 
gest remedies for their defects, unless some measure relating to those 
objects be brought forward by his Majesty’s Government. 

Mr. Wilks.—Consideration and redress of the Practical Grievances 
of Protestant Dissenters (besides the total abolition of church-rates) 
as to, 

“1. The refusal of the rights of burial to the children of Baptists 
interred in church-yards, of the tolling of the parish bell, and the 
admission of corpses of Dissenters into vaults in churches. 

“2. The prevention of their ministers from officiating, as in Ireland 
and Scotland, in parochial burial-grounds. 

“3. The liability of lay Dissenters to be appointed church- 
wardens. 

“4. The stamp duties charged on all the conveyances and trust- 
deeds of their chapels, burial-grounds, and free-schools, and remitted 
on conveyances under the Church Building Acts. 

“5. The non-remission of the timber and other duties on building 
materials used in the erection and repair of their chapels and publie 
edifices, and granted to the churches and schools of the established 
church in Scotland, England, and Ireland. 

“6. The mortuaty fees, Easter offerings, garden tithes, and other 
small ecclesiastical demands vexatiously claimed and enforced. 

“7. Their exclusion from a full participation in the benefits of the 
national Universities of Oxford and Cambridge.” 

Mr. George Frederick Young.—Bill to alter and amend the existing 
Law raleting to the Liabilities of Mortgages of Ships. 
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Second Report of the English Commissioners on Criminal Law. The 
Commissioners are Thomas Starkie, Henry Bellenden Ker, William 
Wightman, Andrew Amos, and John Austin, gentlemen distinguished 
in their profession. They are appointed, according to the words of 
their commission, “for the purpose of digesting into one statute all 
the statutes and enactments touching crimes, and the trial and punish- 
ment thereof, and also of digesting into one other statute all the pro- 
visions of the common or unwritten law touching the same, and for 
inquiring and reporting how far it may be expedient to combine both 
those statutes into one body of the criminal law, repealing all other 
statutory provisions, or how far it may be expedient to consolidate the 
other branches of the existing statute law, or any of them. The Re- 
port now before us presents, agreeably to the request of one of his 
Majesty’s principal Secretaries of State, the result of the Commission- 
ers’ inquiries respecting the defence of prisoners by counsel, and the 
infliction of capital punishment. The Appendix contains the ex- 
amination of Mr. Barry, of the house of Allen & Co. in London; 
Dr. Lushington ; Serjeant D’Oyly ; Mr. Ewart, member for Liverpool ; 
Sir Frederick Pollock; Mr. Alderman Harmer; Lord Wharncliffe ; 
Mr. Henry Gawler; and Mr. E. D. Wilde; with an able letter from 
Mr. Serjeant Sparkie, against the Prisoner’s Counsel Bill, and a letter 
addressed by John Pickering, Esq., of Boston, to Professor Amos, one 
of the Commissioners. In his communication Mr. Pickering speaks 
of the offences which are capital by the law of Massachusetts, and 
also of the proceedings, and particularly of the defence, in criminal 
cases in that state. We have felt much gratification at seeing this 
instance of friendly correspondence between two eminent members 
of the bar in England and America, in relation to that jurisprudence 
which, in the main, is common to both countries. The Appendix 
also contains a comparative statement of the effects of capital pun- 
ishment in England and the United States, and some extracts from the 
tevised Statutes of Massachusetts. 


Exclusion of witnesses on the ground of religious belief. A long and 
elaborate article on this subject has appeared in the December number 
of the Christian Review The writer (John A Bolles, Esq. of Boston), 
has investigated the subject with thoroughness, learning and liberality. 
He first considers what the rule of law involving this subject has been, 
and also what it is, both in fact and in principle. He then lays down 
the following position, that “in the investigation of a case, every person 
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should be admitted as a witness, who is possessed of facts relevant and 
material thereto, whatsoever may be his creed, and that every circumstance 
affecting his credibility should also be put into the case.” The existing 
rule of law he then declares to be false, unsound, unjust, and hostile 
to the free spirit of our national and state constitutions. This strong 
ground is ably supported by a very minute examination of the rule, both 
in regard to its principle and its practical operation. At the present 
period, when this subject occupies a place so prominent in the minds 
of law reformers, Mr. Bolles’s article cannot fail to be read with great 
interest both by the profession and the public. 


Indian Lawsuit. The Buffalo Commercial Advertiser has an ae- 
count of a lawsuit lately tried in that city between twoIndians. The 
most singular feature in the case, says the Advertiser, “ was the em- 
ployment by each of the contending parties, of an Indian Advocate— 
natives of the Seneca nation, and students at law in this city—to plead 
in due form their respective causes. This was done with zeal and 
ability by the counsel on both sides—first stating their arguments in 
English for the court, and then recapitulating the substance to their 
clients, in the Seneca tongue—citing authorities readily, and appeal- 
ing to decisions in point, to establish their several cases.” The same 
paper speaks further of the true aboriginal calmness, the decorum and 
imperturbable gravity which marked the conduct of the disputants in 
the trial, and recommends that an attempt should be made to im- 
prove the manners of the bar generally by inducing the young Indian 
men to study law. 
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Poor Rates, of Relief, Settlement, and Rémoval; and an Appendix, 
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tors for Counties and Boroughs, &c. By W.F. A. Delane, Esq., of 
Gray’s Inn, Barrister at Law. The Second Edition, with considera- 
ble Additions. In 12mo. Price 12s. boards. 

Proceedings in Courts of Revision in the Isle of Wight, before 
James Manning, Esq., Revising Barrister ; to which are added, Cases 
decided in South Hants in 1835, an Abstract of Decisions upon the 
Registration Clauses to the present time, and the Reform Act, with 
Explanatory Notes. By W.M. Manning, Esq. In 12mo. price 10s. 
6d. boards. 
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An Analytical Digest of the Reported Cases in the Supreme Court 
of Judicature, and the Court for the Correction of Errors of the State 
of New York; together with the Reported Cases of the Superior 
Court for the City and County of New York in 2 vols. New York, 
Gould,-Banks & Co., 1837. 

[We have not had an opportunity of critically examining this Digest. 
If it is well executed, it will be a valuable book for the profession. 
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cery Reports, 7 vols.] 

A treatise on Discovery of Evidenee by Bill and Answer in Equity, 
By Thomas Hare, Esq. First American Edition. New York. Hal- 
sted and Voorhies, 1837. 

[We are glad that this thorough and able work has been republish- 
in our country. | 

A Digest of the Reported Cases adjudged in the several Courts held 
in Pennsylvania, together with some Manuscript Cases. By Thomas 
I. Wharton. Vol. 2. Philadelphia, P. H. Nicklin and T. Johnson, 
1836. 

[This volume contains the Cases published since the 15th vol. of 
Sergeant and Rawle. Upwards of thirty cases are cited from Manu- 
scripts. The Reports digested are Washington’s Rep. vol. 4th; Ser- 
geant and Rawle, vols. 16 and 17; Rawle, 5 vols.; Pennsylvania Re- 
ports, 3 vols.; Watts’s, 4 vols.; Wharton’s Reports of cases in the 
Supreme Court of Pennsylvania in the Eastern District, vol. Ist; 
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Ashmead’s Reports of cases in the Courts of Common Pleas, 
Quarter Sessions, Oyer and Terminer, and Orphans’ Court of the 
First Judicial District of Pennsylvania, vol. Ist; Miles’s Reports of 
Cases in the District Court for the City and County of Philadelphia, 
vol. Ist; and Gilpin’s Reports of Cases in the District Court of the 
United States for the Eastern District of Pennsylvania. This digest 
must be a useful book.] 

Reports of Cases adjudged in the District Court of the United States, 
for the Eastern District of Pennsylvania. By Henry D. Gilpin. 
Philadelphia. P.H. Nicklen and T. Johnson. 1837. 

[These Reports contain the decisions of Judge Hopkinson, one of 
the brightest ornaments of the bench of our country, and form a 
highly interesting contribution to American jurisprudence, particular- 
ly to Admiralty Law. Mr. Gilpin has performed the duty of Report- 
er with judgment and ability. ] 

The Law of Patents for Inventions; including the Remedies and 
Legal Proceedings in relation to Patent Rights. By Willard Phillips. 
Boston, American Stationers’ Company. 1837. 

[We shall review this valuable work in our next number.] 

A Practical Treatise on the Criminal Law, comprising the Practice, 
Pleadings, and Evidence, which occur in the course of criminal prose- 
cutions, whether by indictment or information: with a copious col- 
lection of Precedents of Indictments, Informations, Presentments, 
and every description of Practical Forms, with Comprehensive Notes 
upon each offence, the Process, Indictment, Plea, Defence, Evidence, 
Trial, Verdict, Judgment, and Punishment. In 3 vols. By Joseph 
Chitty, Esq., of the Middle Temple, Barrister at Law. Third Ameri- 
can from the second and last London edition, corrected and enlarged 
by the Author. With Notes and Corrections, by Richard Peters, and 
Thomas Huntington, Esquires. To which are now added, Notes and 
References to the Cases decided in the Courts of the United States, 
and of the several States, to the present time, as well as to the late 
English decisions. By J. C. Perkins, Esq., Counsellor at Law, 
Springfield, G. & C. Merriam. 1836. 

[Noticed in the present number.] 

The Compact with the Charter and Laws of the Colony of New 
Plymouth ; together with the Charter of the Council at Plymouth, 
and an Appendix containing the Articles of Confederation of the Uni- 
ted Colonies of New England and other valuable Documents. Pub- 
lished agreeably to a Resolve, passed April 5, 1836, under the super- 
vision of William Brigham, Counsellor at Law. Boston, Dutton & 
Wentworth, 1836. 

[This volume has been published agreeably to a Resolve of the 
Legislature of Massachusetts. It forms an interesting contribution to 
the legal and antiquarian literature of the country. It has been edi- 
ted by William Brigham, Esq., who was appointed a commissioner 
for this purpose by the Governor of the Commonwealth, and who has 
discharged the duty with fidelity and learning.] 
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The Law Library, edited by Thomas L. Wharton, Philadelphia. 
J. S. Littell, Boston, W. H. S. Jordan. Nos. 40 to 42. Containing 
“ Willcock on Municipal Corporations,” “ Warren’s Law Studies.” 


IN PRESS. 


A Treatise on Admiralty, by Judge Betts. 
[We do not know the exact nature of the work ; but from the high 
character of the author, we anticipate a valuable publication. Judge 


Betts is of the District Court of the United States for the Southerr 
District of New York.]} 
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BOOKS PUBLISHED BY 8. COLMAN. 





PROSPECTUS OF STORIES FROM REAL LIFE. 


The entire and decided approbation with which the little volume, 
termed “ Three Experiments of Living,” very recently published, has 
been received in Boston and vicinity, has induced the publisher to 
issue a new edition of it, as the first number of a periodical, that indi- 
viduals and families, in distant as well as neighboring regions of the 
United States and British Provinces, may have within their reach, at 
a small expense, these “three moral and well told stories.” The sub- 
jects connected with the “ means of living,” being various, an arrange- 
ment has been made to continue a series of five small volumes, 
all having a direct practical bearing upon the duties and happiness of 
life. The title of this new periodical will be “ Stories from Real Life, 
designed to teach true Independence and Domestic Economy.” 
Each part, or volume, will contain about 150 pages, and will be com- 
plete in itself. It will be issued monthly, commencing this month. 
Price 25 cents a Part. The whole series will be given for $1; or if 
preferred, five copies of either part will be sent to one address for $1, 
and thirty copies for $5, or six copies of the series for $5, to one ad- 
dress. Payments are required in advance. 

Part First is now ready, and contains the Three Experiments of 
Living— 

Living within the Means, 

Living up to the Means. 

Living beyond the Means. 
Eighth Edition. 

“Tt is written in a pleasing style, and contains lessons on domestic 
economy, worthy of being read and pondered, by all classes of peo- 

le.” 

“ We have read with much pleasure this little volume, which is 
calculated todo good. The author is well acquainted with the human 
heart, and desirous of elevating the tone of moral feeling in society.” 

“Tt is peculiarly well adapted to these times of extravagance and 
speculation. The story is well told throughout ; and persons in all 
the different walks of life, may find valuable hints.” 

“Tt is replete with sound doctrine and salutary precepts, conveyed in 
the moral of three well told but simple stories.” 

“We cannot too highly commend the work. It is practical in its 
lessons, simple in its language, excellent in its moral, and conveys its 
lesson in an irresistible and interesting manner.” 

“Tf this work should fall into the hands of novel readers, they will 
enjoy the pleasure of a story well told.” 

“ A great curiosity is evinced to know the author. It is said to be 
written by a lady ; but her name, and whether married or single, no 
one knows. If she is not married she ought to be.” 











